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PREFACE 


This book grew out of my doctoral dissertation; it 
therefore represents a kind of testimonial to the efforts 
of my teachers. Joseph Cropsey served as the chairman 
of the dissertation committee. The help he gave in 
this capacity is but a very small part of the aid and 
encouragement given by him to me throughout my 
graduate career. To a degree to which he cannot be 
aware, the gentle power of his heart and mind illumines 
all my studies. Richard Flathman and Herbert J. 
Storing also served on the dissertation committee. 
From the latter I have learned much of what I know 
about the American tradition of political life and 
thought; and since “I do not know how it is, but some¬ 
how our own things please me more,” I owe to him 
a debt of a special kind. Ralph Lerner read the manu¬ 
script and made characteristically careful and thought¬ 
ful suggestions for improvement. During much of the 
time I spent writing this book I lived away from the 
United States, but in the same city as Allan Bloom. 
Only those who know what it means to live in the 
atmosphere of taste and thought created by that 
benevolent being will understand how much I owe to 
him. And finally, whatever grace this work pos¬ 
sesses is due to the painstaking and most perceptive 
criticism of my wife, Diane. 

Unless otherwise noted, all references to the works 
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Preface 

of Montesquieu are to the Pleiade edition edited by 
Roger Caillois: Oeuvres compPetes^ 2 vols. (Paris: Li- 
brairie Gallimard, 1949-51). This edition will be cited 
as WorkSy followed by the volume and page reference 
(for example, WorkSy II, 100). Clarity and ease of refer¬ 
ence have suggested that we refer to books of The Spirit 
of the Laws by capital roman numerals and to chapters 
by arabic numerals (for example, X 5 for Book X, 
chapter 5). Occasionally a more exact reference within 
a chapter and book cited will include the page number 
of the second volume of the Pleiade edition (for exam¬ 
ple, X 5, p. 381). 

All translations appearing in the text from this and 
any other work not printed in English are the author’s 
own except where otherwise indicated. 

Thomas L. Pangle 
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INTRODUCTION 


The necessity and importance of the study of Montes¬ 
quieu is more evident today than it has been for many 
generations. Serious reflection on books like The Spirit 
of the Laws should be a central part of our response 
to the growing crisis in the theoretical foundations 
of our political principles. Liberal democracy, or the 
regime devoted to the principle that the purpose of 
government is the securing of the equal right of every 
individual to pursue happiness as he understands it, 
has for about two centuries dominated the life and 
thought of the West. But as we enter the final quarter 
of the twentieth century we find that the regime and 
the tradition of thought which have for so long reigned 
supreme are exposed to ever more widespread and 
searching questions and to increasingly serious 
doubts. A heterogeneous combination of thinkers fre¬ 
quently referred to as the New Left appear as the 
spokesmen or inspirers of a radical ferment that has 
been developing for a number of years and now per¬ 
vades much of thinking society in America as well 
as Europe. This ferment, which threatens to provoke 
some degree of serious political transformation in the 
coming years, has brought about an end to the “end 
of ideology” and has aroused in almost all thoughtful 
observers a renewed awareness of the need to under¬ 
stand our liberal principles and to be able to give a 
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Chapter One 

coherent defense of them. We find today an increasing 
consciousness of the fact that there exist in the tradi¬ 
tion of political philosophy powerful and legitimate 
alternatives to liberal republicanism. As Hanna Pitkin 
has expressed it: 

We have begun to rediscover that other tradition 
of political thought which does not regard politi¬ 
cal life as a means for achieving pragmatic, non¬ 
political goals, but takes political participation as 
a positive value in itself, necessary to the good 
life and to the completion of a human being’s 
full development.^ 

More and more we are forced to see liberalism as 
something problematical; we are hence impelled to 
think through again its foundations. 

What we require and what we do not meet with 
in contemporary attempts to defend the liberal, open 
society is a sympathetic inquiry that goes to the roots, 
that does not take this society’s existence or its desir¬ 
ability for granted. We seek an analysis that does not 
attempt to see in liberal society the rational means 
to every attractive political aspiration or way of life, 
an analysis which takes seriously the fact that the 
choice for liberal democracy is a decision for one way 
of life and a decision against other ways of life, and 
which tries to demonstrate the extent to which this 
way of life more nearly fulfills the needs of human 
nature than the alternative ways. What must be shown 
is not only the superiority of liberal democracy to 
totalitarianism or tyranny, but its merit as compared 
with other forms of republicanism and limited 
monarchic rule. 

This situation in which deep and long-standing 
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political commitments are being shaken makes only 
more evident the always-present need to understand 
the kind of human being our modern democratic 
regime' was intended to foster. Only by becoming 
much more aware than we now are of what dis¬ 
tinguishes the» political and social goals of liberalism 
from the alternatives will we come to understand what 
is compatible and what is incompatible with the basic 
principles of our modern liberal world. Only thus will 
we understand the bounds within which we must 
act—what things we can hope and build for and what 
things we must, in public life at any rate, do without. 
And the latter half of this double lesson may not be 
a merely negative part of the reward for undertaking 
such an investigation. For it may be that it is only 
when our commitment to public action is qualified 
that our commitment to private thought and the truth 
can be unqualified. 

It is clear that to engage in such an inquiry it is 
necessary that we move beyond the familiar horizon 
of the modern world. We must try to place ourselves 
vicariously in a situation where there exist viable and 
attractive alternatives, in thought and action, to our 
modern republican order. We must try to assume a 
perspective which sees the proposal for liberalism as 
a truly debatable proposal. Given our own lack of 
direct experience of such a world, the only trust¬ 
worthy procedure is to turn to the thought of the 
founders of liberalism to find the analysis we seek. 
It is there that one finds reflections by intellects of 
the first rank who did not liv e in a climate of opinion 
where any of the modern principles were taken for 
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granted. Those thinkers were compelled to justify a 
new form of political society and a new way of think¬ 
ing about politics in the presence of a well-established 
and skeptical world with its ow'n solidly based theoret¬ 
ical tradition. 

Of the handful of thinkers who truly stand at the 
origins of the liberal tradition—Hobbes, Spinoza, 
Locke, and Montesquieu—Montesquieu emerges as 
the most helpful and relevant for us. Montesquieu 
adopted the principles of his great predecessors. But 
he subjected those principles to a new analysis based 
on a comprehensiv'e investigation into political experi¬ 
ence as revealed by the history of the European 
nations and the accounts available to him of non- 
European peoples. The result w as a considerable mod¬ 
ification of his predecessors’ teaching. An important 
part of that modification was a new and much broader 
presentation of the liberal principles, a presentation 
w'hich included careful study of a variety of possible 
objections to liberal republicanism and of the kinds 
of regimes implied in such objections. 

In particular, Montesquieu examined at length the 
kind of republicanism he considered the greatest chal¬ 
lenge to his principles, that characterized by extensive 
direct political participation, de-emphasis of material 
prosperity, and a deep sense of community. 1 Ic drew' 
his empirical information from numerous republics 
ancient and modern. He focused on the passion of 
public spirit or “virtue” which animates such a com¬ 
munity. In this examination of political virtue Montes¬ 
quieu became the unknowing founder of the moral- 
political tradition to which the new, as w'cll as the 
old, Left’s attack on liberalism is the heir. Eor the 
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classical or traditional understanding of virtue was 
inegalitarian: virtue set demands on men which not 
all w ere equally capable of meeting, and by the stan¬ 
dard of virtue the most just form of government 
appeared to be aristocracy. Montesquieu claimed to 
reveal the truth about w hat virtue actually was in the 
republics that practiced it, as opposed to virtue as the 
philosophers interpreted it. Following a trail blazed 
by Machiavelli, Montesquieu gave a theoretical 
account of virtue as egalitarian and of participatory 
democracy as the only truly virtuous regime. In this 
he prepared the way for Rousseau and Kant. 
How'ever, one must immediately add that The Sph'it 
of the Laws is a massive demonstration of the irreconcil¬ 
able tension between virtue and freedom. Beginning 
to some e.xtent w ith Rousseau, but unambiguously in 
Kant, Hegel, and Marx, this tension was denied or 
thought to be superable. In studying Montesquieu w'e 
come to see the fascinating gulf between the origins 
of the modern moralism and its eventual development. 
While giving credit to the virtuous republic’s claim 
to greatness, Montesquieu tries to show in a dispas¬ 
sionate w'ay its contradictions and its incompatibility 
w'ith human nature. 

Montesquieu was also much concerned with the 
establishment of what is now' often referred to as a 
“humanized” or “humane” society. Indeed, it was 
with Montesquieu that “humanity,” as a substitute 
for Christian charity, came to occupy a central place 
in political discourse. Me w anted to uncover the root 
of this passion and to discover the political conditions 
that promote it. He claimed to have shown that, in 
what Rousseau and his successors were to call the 
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“bourgeois” world, humanity would be less 
threatened than in any other political order. 

At the same time, Montesquieu recognized a certain 
lack of romance and of poetry and art in this new 
bourgeois way of life. According to him, such things 
find their home in monarchical political orders like 
that of France. On this account he held certain reser¬ 
vations against liberal republicanism; but for reasons 
we wdll examine he believed that these reservations 
were not ultimately compelling. 

Finally, Montesquieu opposes to our modern critics’ 
vague pronouncements about man’s need for creative 
self-expression an exhaustive empirical examination of 
human nature—its needs and its potential. In the 
course of this examination he shows himself to be 
aw'are of a considerable malleability in man. But at 
the same time he claims to show' the necessary limits 
to this malleability, the limits formed by the needs 
of human nature. Exactly w hat “human freedom” is, 
and w'hat political system most truly provides this 
freedom, is the chief theme of The Spirit of the Laws. 

In reading Montesquieu we confront a thinker w ho 
in the course of laying down the principles of liberal 
republicanism comes to grips w ith the most important 
of the persistent theoretical objections to that political 
doctrine. But the value of The Spirit of the Laws goes 
beyond what is involved in the peculiar breadth of 
Montesquieu’.s presentation of these principles. For in 
studying The Spirit of the Laws w'e w ill also come to 
understand better that profound transformation of 
thought which is the deepest source of the dilemmas 
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of modern liberal thought: the replacement of Nature 
by History as the final standard for normative judg¬ 
ment. 

As every reader of the Declaration of Independence 
knows, liberalism originally understood itself to be 
based on the idea of natural right. All of the great 
founders of the new republicanism conceived their 
project to be grounded in deductions made from a 
nonarbitrary insight into the permanent hierarchy of 
needs of human nature. This conception persisted in 
most quarters until the late years of the nineteenth 
century. At that time there began to spread, from 
Germany to England and eventually to America, a 
new, unprecedented “historical consciousness” which 
claimed to have discovered that man, unlike all the 
other beings, lacked a permanent nature or natural 
hierarchy of needs. This new way of thinking asserted 
that not only peripheral or secondary characteristics, 
but the very core of man’s being—his heart, his soul, 
and above all his mind—changed throughout history. 
.\s a direct consequence, it came to be asserted that 
all comprehensive understandings, and in particular 
the liberal understanding, were in fact only the limited 
and erroneous “world views,” the “ideologies” or self- 
deceptive myths, of a particular “culture” in a par¬ 
ticular time. 

For a long time it was believed by some of the great¬ 
est of the philosophers of history that this historicist 
insight did not necessarily imply the fatal undermin¬ 
ing or chaotic destruction of man’s evaluative reason¬ 
ing faculty. It was claimed that all past historical 
change must be understood as a growth toward a final 
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or culminating epoch, the end of history, in which 
the human situation would fully reveal the permanent 
potential toward which all earlier epochs had been 
aiming and in the light of which every earlier period 
was to be seen as a stage in a meaningful and rational 
historical process. A serious attempt was made to 
integrate the liberal principles into this framework: 
the liberal state and society was to be understood as 
the goal of the historical process. But more and more 
the modern consciousness, including that of the most 
thoughtful Marxist,^ has come to doubt the notion 
of a term or completion to the “growth” of the know¬ 
ing mind in history; as a result the modern mind has 
become increasingly doubtful of its own capacity to 
discover solid and lasting moral or political standards 
of judgment. 

This new, radical skepticism about reason repre¬ 
sents the intellectual dogma of our time: no established 
school of thought dares seriously to question the fun¬ 
damental presupposition of the new historical con¬ 
sciousness. Liberal intellectuals have lost the ability 
to satisfy the dissatisfied, to refute the critics, because 
they have lost faith in the validity of evaluative reason. 
The crisis of liberalism has its roots in the modern 
crisis of reason itself. 

The philosophy of history emerged as a response 
to what were seen as decisive weaknesses in the liberal 
tradition of natural right. This modern liberal tradi¬ 
tion had itself come into being through a conscious 
break with the classical tradition of natural right. If 
we are ever to understand our situation, as the first 
step toward overcoming it, we will have to rediscover 
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what it was about the modern tradition of natural right 
which compelled political philosophy to take the even¬ 
tually self-destructive step of transforming itself into 
the philosophy of history, or what it was about the 
new conception of nature which led the greatest think¬ 
ers to think it through to the point of abandoning 
it. Only when we have ourselves rethought the reasons 
for this transformation will we be able to judge 
whether the transformation was necessary, and 
whether other alternatives, including a return to the 
classical tradition, may not have been prematurely and 
unw isely rejected. 

W hen one attempts to trace the historical approach 
to its roots one is led, by the authority of obserxers 
so competent as Kant and Hegel, to Rousseau. But 
the precise bearing and significance of Rousseau’s 
truly seminal reflections on nature and history will 
not be fully understood until one sees these reflections 
as the attempt to provide answ'ers to problems that 
Rousseau had been taught to recognize through long 
meditation on the philosophy of Montesquieu. It is 
in the thought of Montesquieu that the need to derive 
some moral and political standards from history, his¬ 
tory understood as opposed to or as the replacement 
for nature, comes into the foreground of the tradition 
of political philosophy. Yet although The Spirit of the 
Laws opens the door to the historical consciousness, 
it denies the necessity for a complete surrender to that 
perspective. In Montesquieu we see more clearly 
perhaps than in any subsequent thinker the reasons 
w'hy the historical approach became in some sense a 
necessity, and at the same time w'hat are some of the 
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grave objections to the full development of that 
approach. 

The elaboration of these themes is the purpose of 
the commentary on The Spirit of the Laws which fol¬ 
lows. Such a commentary is, however, exposed to a 
massive difficulty: the peculiar style and manner of 
Montesquieu’s writing. 
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MONTESQUIEU’S STYLE AND 
MANNER OF WRITING 


Any commentary on The Spirit of the Laws must con¬ 
front the almost universal scholarly opinion of two 
centuries that the work lacks order and a unifying 
plan; “Everyone is convinced that this book lacks 
method, that there is neither plan nor order and that 
after one has read it one doesn’t know what he has 
read. . , The disorder of Montesquieu’s greatest 
work is held to reflect the disorder of his thought—a 
thought w'hich is unconsciously enmeshed in funda¬ 
mental contradictions; “The fact is that w e are dealing 
in the Esprit des Lois with an eclecticism that accepts 
discordant view'points and that fits them into a system 
w ith apparently little idea of the confusion arising 
thereby.”^ 

The only well-known commentator w^ho persua¬ 
sively opposes the general view' is d’Alembert. Speak¬ 
ing of “the pretended lack of method of w'hich some 
readers have accused Montesquieu,” d’Alembert says; 

An assiduous and meditative reading can alone 
make the merit of this book felt. . . . One must 
distinguish apparent disorder from real disorder. 

. . . The disorder is merely apparent w hen the 
author puts in their proper places the ideas he 
uses and leaves to the readers to supply the con¬ 
necting ideas; and it is thus that Montesquieu 
thought he could and should proceed in a book 
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destined for men who think, whose genius ought 
to supply the voluntary and reasoned omissions. 
The order which makes itself seen in the grand 
divisions of The Spirit of the Laws reigns no less 
in the details: we believe that the more one oene- 

k 

trates the work the more one will be convinced 
of this. . . . We will say of the obscurity that 
can be permitted in such a work, the same thing 
we said about the lack of order; what would be 
obscure for vulgar readers is not for those whom 
the author had in view. Moreover, voluntary 
obscurity is not obscurity: Montesquieu, having 
to present sometimes important truths whose 
absolute and direct enunciation might wound 
without bearing any fruit, has had the prudence 
to envelop them, and by this innocent artifice, 
has veiled them from those to whom they would 
be harmful, w ithout letting them be lost for the 
wise.^ 

This enlightening and too often neglected statement 
is substantiated by the testimony of Montesquieu him¬ 
self, who spoke with considerable frankness about the 
purposeful obscurity of his manner of writing. In the 
Preface to The Spirit of the Laws Montesquieu voices 
a fear that this “work of twenty years” will be attacked 
after only a brief reading. I le speaks of the importance 
of the “plan of the work” and tells the reader that 
it is only in discovering this plan that he will find 
“the plan of the author”: 

Many truths will not make themselves felt until 
after one has the chain w'hich links them to 
others. Phe more one will reflect on the details, 
the more one will feel the certitude of the princi¬ 
ples. d hese details themselves, I have not always 
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given: because who could say all without a mortal 
boredom? 

These remarks are in full accord with Montesquieu’s 
more extensive discussion of the proper way to read 
in his Pensees: 

When one reads a book, it is necessary to be in 
a disposition td believe that the author has seen 
the contradictions that one imagines, at the first 
glance, he is meeting. Thus it is necessary to 
begin by distrusting one’s own prompt judg¬ 
ments, to look again at the passages one claims 
are contradictory, to compare them one with 
another, then to compare them again with those 
passages that precede and those that follow to 
see if they follow the same hypothesis, to see 
if the contradiction is in the things or only in 
one’s own manner of conceiving. When one has 
done all that, one can pronounce as a master, 
“there is a contradiction.” 

This is, however, not always enough. When 
a work is systematic, one must also be sure that 
one understands the whole system. You see a 
great machine made in order to produce an effect. 
You see wheels that turn in opposite directions; 
you would think, at first glance, that the machine 
was going to destroy itself, that all the turning 
was going to arrest itself, that the machine was 
going to halt. It keeps going: these pieces, which 
seem at first to destroy one another unite together 
for the proposed object. This is my reply to the 
[critique of The Spirit of the Laws] of the Abbe 
de la Porte.'* 

Montesquieu denied that his way of writing was 
peculiar or unique in the philosophical tradition. He 
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did not read philosophical texts tne way they are usu¬ 
ally read today; he tended to think that many of the 
philosophers had hidden their true doctrines. For 
example, he claimed that Spinoza was an atheist;^ that 
Descartes denied the existence of the soul;® that the 
Stoics were atheists;^ and that “the doctrine of a 
superior intelligent being was founded by Plato only 
as a safeguard and a defensive arm against the cal¬ 
umnies of zealous pagans.”® A style of writing that 
requires so much effort to lay bare its meaning is likely 
to appear somewhat perverse to the modern reader. 
But there are sound reasons, alluded to by 
d’Alembert, for such reticence. 

The first and most obvious is the fear of persecu¬ 
tion. Some scholars are aware that, 

Montesquieu wrote with the Censor and the 
Index always before his eyes. ... In Montes¬ 
quieu’s time, it was not always safe to dot your 
i’s. And that his nervousness was not unfounded 
is shown by the fact that, notwithstanding his 
precautions, his book found its way onto the 
Index, and remained for two years under the ban 
of the civil censor.® 

Montesquieu himself makes the situation abundantly 
clear. The Preface to The Spirit of the Laws begins with 
a disclaimer of any criticism of the existing order of 
things. In the rest of the Preface and, indeed, through¬ 
out the whole work, Montesquieu never tires of 
reiterating such disclaimers. 

But while this fear is sufficient to account for many 
more obscurities than most scholars have acknowl¬ 
edged, it is by no means the sole reason for Montes¬ 
quieu’s elusive style. A more important reason is 
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revealed by d’Alembert’s suggestion that Montesquieu 
wrote for two different kinds of readers. As 
d’Alembert explains, Montesquieu believed that men 
are radically unequal in their intellectual capacities, 
that only a few are capable of understanding the truth 
and benefiting by it, and that the vast majority would 
find the truth, if openly stated, both confusing and 
harmful. An additional reason for Montesquieu’s 
“voluntary obscurity” is, then, the desire to hide the 
truth from the many unwise readers. 

The possible harmfulness of the truth about human 
nature and politics will be clearer after our exposition 
of Montesquieu’s teaching. We shall see that Montes¬ 
quieu’s understanding of man as a selfish or egoistic 
being is shocking to generally held views of morality 
and religion, the views which formed the legitimating 
principles of most regimes in his time, if not in ours. 
It is true that Montesquieu wished to change the basis 
of political life and that he was willing to go very 
far in weakening morality and religion. But as he 
emphasizes in the Preface, he feared the effects of 
unguided, radical change. And even in the kind of 
political order he envisioned as a goal, he did not feel 
it was possible to dispense entirely with salutary moral 
prejudices. Some remnant was needed to help pre¬ 
serve order and cooperation. He wished to lessen the 
restraints on human selfishness, but he still held that 
the selfishness must be channelled and guided. 

At the same time, it is not sufficient to say that 
Montesquieu wished only to hide the truth from the 
vast majority of readers. D’Alembert fails to remark 
that Montesquieu wished to have a widespread 
popular effect. As he says at the beginning of Book 
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XX, he hoped that his book would have a far-reaching 
influence on political thought. In order to have such 
an influence, Montesquieu not only had to educate 
the few wise or philosophic readers; he also had to 
set in motion a large number of less intelligent and 
less studious men. The wise need “followers” who 
will be the “leaders” of the multitude. Accordingly, 
while veiling the first principles of politics, Montes¬ 
quieu portrays with attractive clarity many key practi¬ 
cal proposals for specific nations and situations. Mon¬ 
tesquieu is famous for having presented with inimi¬ 
table power and unforgettable clarity the case for feder¬ 
ation, separation of powers, moderation of criminal 
law, the encouragement of commerce, and the neces¬ 
sity for prudent attention to the particular character 
of each nation. No one who reads The Spirit of the 
Laws, no matter how little he understands its unity 
or ultimate basis, can fail to be affected by these and 
other forceful ideas. Montesquieu’s rhetoric is so suc¬ 
cessful because he bases his appeal for these proposals 
partly on principles acceptable to almost every¬ 
one—freedom and prosperity—while he refuses to 
delineate too clearly how these principles come into 
conflict with others—like piety or moral virtue. 

In addition, Montesquieu pleases and attracts us 
through his stimulating and graceful prose. The 
beauty of this prose style is often noted, but its under¬ 
lying rhetorical intention seems to have been perceived 
and described only by Hippolyte Taine. The first, 
and most lasting, impression conveyed by Montes¬ 
quieu is a tone of moderation: 

No writer is more master of himself, more out¬ 
wardly calm, more sure of his meaning. His voice 
is never boisterous; he expresses the most power- 
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fill thoughts with moderation. There is no ges¬ 
ticulation; exclamations, the abandonment of 
impulse, all that is irreconcilable with decorum 
is repugnant to his tact, his reserve, his dignity.^® 

The intention to instill such moderation in the reader 
is part of the reason for the numerous brief chapters 
in The Spirit of the Laws. In a series of these chapters 
Montesquieu can sketch quickly but incisively the 
manifold particularity to which any universal political 
principle must be applied; he thus succeeds in imitat¬ 
ing the complex multiformity of political life. \\ hile 
making both particular and general proposals, he at 
the same time educates the reader in political prudence 
and caution. 

But the more fundamental rhetorical intention is 
that which is divined by those who call Montesquieu’s 
style epigrammatic. This characterization is not 
unjust, for the style often seems to be a kind of imita¬ 
tion of the Latin writers whom Montesquieu found 
most beautiful.*^ .\n epigram is graceful, brief, 
memorable, and clear, yet it summarizes in a paradoxi¬ 
cal or thought-provoking manner a whole range of 
reflections. In reading Montesquieu, one experiences 
a similar effect, repeated many times. Not only do 
the brief chapters resemble epigrams, but often the 
relation of a chapter or series of chapters to w hat pre¬ 
cedes and follow s is perplexing. What begins as light 
paradox in a single passage turns into a deeper puzzle 
of obscure transitions and connections. But the 
puzzles are so presented as to inx ite attempts at solu¬ 
tion: 

I le seems to be alw ays addressing a select circle 
of people w ith acute minds, and in such a w ay 
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as to render them at every moment conscious of 
their acuteness. No flattery could be more 
delicate; we feel grateful to him for making us 
satisfied with our intelligence. We must possess 
some intelligence to be able to read him, for he 
deliberately curtails developments and omits 
transitions; we are required to supply these and 
to comprehend his hidden meanings. He is rigor¬ 
ously systematic but the system is concealed, his 
concise completed sentences succeeding each 
other separately, like so many precious coffers 
or caskets. . . . Open them and each contains 
a treasure; here is placed in narrow compass a 
rich store of reflections, of emotions, of dis¬ 
coveries, our enjoyment being the more intense 
because we can easily retain all this for a moment 
in the palm of our hand. ... he thinks in sum¬ 
maries; . . . the summary itself often bears the 
air of an enigma, of which the charm is twofold; 
we have the pleasure of comprehension accom¬ 
panying the satisfaction of divining. 

Montesquieu’s is a style that can at once create wide¬ 
spread and deeply felt support for certain concrete 
proposals while making perfectly clear to all but the 
most vain or obstinate the need for prolonged study 
and reflection in order to grasp the whole teaching. 

Montesquieu’s rhetorical intention with regard to 
the readers capable of such study and reflection con¬ 
stitutes the third and most important reason for his 
manner of writing. Strange as it may initially seem, 
Montesquieu wishes to veil the truth not only from 
the careless reader but from the thoughtful reader as 
well. I he paramount reason for this is that he wishes 
to truly educate such readers. .\t the end of the key 
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book of The Spirit of the Laws^ Montesquieu remarks 
on the book’s incompleteness, saying, “One should 
not always exhaust a subject, and leave the reader 
nothing to do. The aim is not to make people read 
but to make them think” (XI 20). Education is not 
indoctrination; it is the stimulation of thought. Mon¬ 
tesquieu intended his greatest work to be an education 
in the true sense: a philosophic education. His work 
shares with all philosophic teaching the characteristic 
of making the fundamental questions, the great 
alternatives, at least as evident as the correct answers. 
The greatest contradiction in The Spirit of the Laws 
is that between Montesquieu’s apparent espousal of 
the virtuous republics of antiquity and his espousal 
of commercial England. Eventually his preference for 
England is made clear enough. But his apparently con¬ 
tradictory presentation forces the reader to grapple 
with the issue for himself. This kind of writing, with 
its coyness and unmalicious falsehood, partakes to a 
special degree of the playfulness associated with the 
most serious teaching. Voltaire makes a character in 
his dialogue say of Montesquieu, “It seems that the 
author wished always to play with his reader in the 
gravest matters.”*^ In reading Montesquieu we must 
be prepared for this ever-present irony. 

The foregoing remarks must, of course, be merely 
preliminary to our discussion of Montesquieu’s plan 
and teaching in The Spirit of the Laws. Their purpose 
has been to combat the conventional prejudices which 
might close the reader’s mind to the exposition which 
follows. 
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HUMAN NATURE AND 
NATURAL LAW 


Montesquieu introduces The Spirit of the Laws with a 
brief Preface in which he discusses the nature and 
intention of the work. The Preface opens, as we have 
noted, with a defensive denial of any intention to 
offend anyone, especially the rulers of Montesquieu’s 
own country. He then warns the reader against the 
temptation to give an unfavorable misinterpretation 
to what is contained in The Spirit of the Laws. It appears 
that Montesquieu’s concern wuth the possibility of 
dangerous misinterpretation is w'hat leads him to write 
a Preface describing the contents and intended effect 
of his l)ook. Phis description in the Preface of the 
contents of The Spirit of the Laws appears, then, to 
be made primarily w ith a view to self-defense or repu¬ 
tation. 

Montesquieu begins by implicitly admitting that 
the book, because of its obscurity and the great effort 
required to uncover its meaning, lends itself to misin¬ 
terpretation. .\n obscure style, while it protects 
against attack, can invite attack if it is not brought 
to the reader’s attention and justified. In this case, 
the ol)scurity is saitl to be required by the comple.xity 
of the subject matter. Prudence allows and requires 
.Montesquieu to emphasize to the reader at the very 
outset the theoretical character, the profundity and 
breadtli, of the book he is about to read. The Spirit 
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of the Laws will present the comprehensive truth about 
political life, “the principles . . . from which the his¬ 
tories of all the nations are but the consequences” 
(Preface, p. 229). 

Montesquieu can dare to defend the purity and 
harmlessness of an obscurely written book by speaking 
of its theoretical character. This boldness reflects to 
some extent the changed political situation in Montes¬ 
quieu’s time; in mid-eighteenth-century France, 
despite the continued fear of persecution, science and 
enlightenment are already more at home and less sus¬ 
pect than they were in most previous times and places. 
But Montesquieu’s boldness goes beyond what is jus¬ 
tified by the increased tolerance shown to science. 
.\fter all, tolerance of natural science is one thing; 
tolerance of political science is something else.^ 
book which teaches the true political principles would 
seem at the very least to challenge ^nd thereby 
“offend” some of the various conflicting principles on 
which existing political regimes are based. xMontes- 
quieu’s decision to be perfectly frank about the 
theoretical character of his book requires him to give 
a justification of the harmlessness of the practical 
effects of political science. 

Anticipating or drawing attention to the threat to 
established regimes which is implicit in his characteri¬ 
zation of the book as theoretical, Montesquieu 
immediately restates, with even greater emphasis, his 
claim that he does not write “to censure what is estab¬ 
lished in any country whatever it may be” (Preface, 
p. 230). Yet having said this, Montesquieu seems in 
almost the same breath to contradict himself. For in 
the next sentence he begins to speak of the propriety 


21 


Chapter Three 

of proposing changes if one is “happily enough born 
to be able to penetrate with a stroke of genius all the 
constitution of a State.” And he goes on to say later 
that his purpose in writing is to improve the lot of 
man through teaching him the truth about his 
“nature.” In short, Montesquieu says that the theoreti¬ 
cal truth he will reveal both does and does not imply 
a need for change. 

The contradiction would be resolved if we could 
understand Montesquieu to mean that while the prin¬ 
ciples of all existing governments, the principles 
which determine who rules, w ill be shown to be cor¬ 
rect or legitimate, the application and administration 
of the principles of some governments will be shown 
to require improvement. This seems implied in Mon¬ 
tesquieu’s statement that he wishes 

to make it so that everyone will have new reasons 
for loving his duties, his prince, his fatherland, 
his laws; that one can better feel his happiness 
in each country, in each government, in each 
state where he finds himself. . . . (Preface, p. 
230). 

But there are three reasons which make the reader 
reluctant to rest satisfied with this understanding of 
Montesquieu’s practical intention. First, Montes¬ 
quieu’s repeated remarks about his fear of offending 
and his fear of misguided change remind us of the 
considerations outlined in chapter 2 above. In the very 
act of denying any wish to criticize existing orders, 
Montesquieu points to the reasons why he would ha\’e 
to hide any criticism, especially in the Preface, the 
most accessible and exposed part of the book. Second, 
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we wonder how any theoretical understanding could 
justify all the conflicting principles based on conflict¬ 
ing interpretations of man and reality, of all the gov- 
ernments-that exist. Third, the modesty and conser¬ 
vatism of this posture seem inconsistent wuth Montes¬ 
quieu’s emphasis on both the originality of his teaching 
and on the predominance in the world of “preju¬ 
dice.” According to Montesquieu, the world is in 
need of enlightenment: “It is not indifferent that the 
people be enlightened. The prejudices of the magis¬ 
trates l)egan by being the prejudices of the nation.” 

W ill not Montesquieu’s “new reasons” for lo\ing 
one’s gov ernment include new, more rational princi¬ 
ples of government?'^ Our sense of the necessity of 
this implication is strengthened when we compare 
what Montesquieu indicates about his intention in the 
Preface with the other statement of his intention. At 
the beginning of the twenty-ninth book, he says that 
in this work he intends to show w hat should be the 
“spirit of the legislator.” d he legislator Montesquieu 
wishes to form or educate is the lawgiver par excel¬ 
lence—not the follow er of established political orders 
but the creator of new ones. Montesquieu is silent 
about “the legislator” in the Preface, but he speaks 
constantl)’ of him throughout The Spirit of the Laivs. 

For these reasons we may doubt the sincerity of 
Montesquieu’s protestations of eonservatism in the 
Preface. Nevertheless, w'e cannot simply dismiss these 
prefatory remarks as a mask. For the ambiguity w ith re¬ 
gard to the practical consequences of Montesquieu’s 
teaching, the tension between implications about re¬ 
form on the basis of new’ universal principles and 
advocacy of conservatism on the basis of sound present- 
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day institutions will be present i\\n)\\g\\outThe Spirit of 
the Laws. I he Preface, although it prudently over¬ 
emphasizes the aspect of conservatism, introduces us 
to the deep ambiguity of practical intention which 
characterizes the work as a whole. This practical 
ambiguity is a consequence of Montesquieu’s theoreti¬ 
cal principles. Let us then turn immediately to the body 
of the work where Montesquieu promises to reveal 
these principles. 


In the Preface, Montesquieu has indicated that The 
Spirit of the Laws is a treatise on law which goes to 
the roots, revealing the “principles” of politics and 
the “nature” of man (Preface, pp. 229, 230). Muman 
nature is a part of the “nature of things”; to give a 
description of man, one must have some view of man’s 
.place in the “universe” (Chap. 1, p. 232). Montesquieu 
therefore opens his work w ith a brief account of the 
principles which govern the whole. He obviously does 
not intend here a complete exposition of “physics”; 
he rather means to sketch the way things must be 
if his political teaching is to be true. Montesquieu no 
doubt relies on prev ions modern science.^ But the best 
justiheation for the doctrines of this first chapter is 
to be found in the persuasiveness of the political teach¬ 
ing w hich requires such a view of nature. 

1 le l)egins by asserting the lawfulness, that is, the 
permanence, orderliness, and knowability of the 
whole. The things that are, the “beings,” fall into a 
scheme of five classes or kinds: “the Divinity,” “the 
material world,” “the intelligences superior to man,” 
“the beasts,” and “man.”‘^ Lach kind of being has its 
own kinds of “laws ” or “necessary relationships.” 
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Montesquieu proceeds to discuss each kind of being 
in the order stated, except that instead of discussing 
the “intelligences superior to man,” or the angels, in 
the central place after “the material world,” he begins 
to discuss “individual intelligent beings” in that place 
and never again mentions intelligences superior to 
man. Soon afterwards it is made explicit that “in¬ 
dividual intelligent beings” refers to “men”; at the out¬ 
set of The Spirit of the Laws, angels are replaced by 
men at the center of the scheme of being.^ 

By this de\ ice Montesquieu conveys more than the 
lesson that angels and angelic ways do not exist, or 
are irrelevant to reflections on man and politics. By 
first mentioning prominently, and then dropping, “in¬ 
telligences superior to man,” he intimates that there 
is no intelligence superior to man’s and that therefore 
nothing is inherently mysterious or incomprehensible 
to perfected human reason. God is never referred to 
in chapter 1 as an “intelligence superior to man”—in 
fact, in the central section, man’s relation to God, 
as creation to creator, is described as a “relation of 
equity” between “an intelligent being” and “an intel¬ 
ligent being.I'he implied adequacy and complete¬ 
ness of the know’ledge potentially available to unas¬ 
sisted human reason emerges even more clearly w’hen 
one considers Montesquieu’s discussion of the first 
kind of being, “the Divinity.” 

Montesquieu begins his discussion of “the Divinity” 
by saying that it is subject to law’ like all other beings, 
and he supports this assertion with a reference to 
Plutarch, d his is the closest thing to a reference to 
authority in Montesquieu’s thematic treatment of the 
subject “Divinity.” I he reference is not to the Bible 
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or to any theological or even Christian source; it is 
to a pagan philosopher. Montesquieu does not refer 
to any theological authority because no theological 
authority could support the view which implies that 
God is wholly lawful or rational in all his doings and 
is incapable of performing miracles.^ The Spirit of the 
Laws begins by asserting the sameness of reason, 
human and divine, and by denying the God of revela¬ 
tion. 

In what follows Montesquieu immediately shows, 
however, that the denial of a God transcending human 
reason does not imply strict materialism or atheism. 
The phenomenon of the mind, with a reason which 
is in principle free and limitless in its capacity to 
know, cannot be said to have originated from the blind 
movement of matter. Montesquieu therefore says that 
“an original reason” is at the source of things. In the 
fourth paragraph he drops the term “original reason” 
and begins, for the first time, to use the term “God.” 
“Original reason” is given the name “God.” 

When Montesquieu turns* to the discussion of the 
nature and origin of the material world, he seems at 
first to assume that his argument for the existence of 
a God as “original reason” is sufficient to prove the 
existence of a God who “created” the world and 
“made” the laws by which it moves. The complete 
lack of demonstration of God’s power to create ex 
nihilo goes with an ambiguity in Montesquieu’s dis¬ 
cussion of the creating. On the one hand he says 
“God” is “creator”; on the other hand, that “the world 
. . . subsists always.” On refiection, it can be seen 
that God’s “creating” must probably be understood 
as a purposely, or prudentially, misleading metaphor. 
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For “the laws according to which God created are 
the same as those according to which he conserves”; 
these are the “invariable laws” of a world which “sub¬ 
sists always”; and “thus creation, which seems to be 
an arbitrary act, supposes rules as invariable as the 
fatality of the atheists” (my italics). In other words, 
there is no fundamental difference between the way 
the atheists describe the origin and nature of the 
material world and the way Montesquieu describes 
it. It is only “intelligence” which is not explained on 
grounds acceptable to atheistic materialists. (As for 
animals, Montesquieu says: “However it may,be, they 
have no closer relationship to God than the rest of 
the material world” [Chap. 1, p. 234].) It thus becomes 
clear that the invariable laws by which the material 
world is governed are the laws of mechanistic physics. 
There is no teleological element in Montesquieu’s 
understanding of the nature of the physical world. 
And, as we shall soon see, neither is there any in 
his understanding of the nature of “intelligent beings.” 

Montesquieu gives no thematic account here or later 
in The Spirit of the Laws of the relationship between 
“the intelligent world” and “the physical world.” The 
last topic of five which Montesquieu will discuss in 
chapter 1 is “man” as a whole—that is, man both as 
“physical being” and as “intelligent being.” As physi¬ 
cal being, man is like other bodies—wholly lawful; 
as intelligent being, he is free to violate his natural 
laws ceaselessly. As the oscillating order of the list 
of beings at the beginning implies, man is somehow 
in between, a partaker of two worlds.® The problem 
of this dualism, the problem of the manner in which 
these two worlds coexist, will recur. 
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After discussing God and the material world, Mon¬ 
tesquieu turns to man as “intelligent being.” Montes¬ 
quieu’s discussion of the “laws” peculiar to man’s 
nature as intelligent being has created considerable 
confusion among the commentators. The difficulty 
arises because Montesquieu asserts in the same sen¬ 
tence that there are “invariable laws” of intelligent 
beings and yet that these laws do not always obtain 
(Chap. 1, p. 233). He adds that the “legislator” must 
therefore strive to extablish them (Chap. 1, pp. 233, 
234).^ The difficulty is overcome by taking account 
of the fact that man’s nature differs from all other 
natures in that man is extraordinarily “flexible” 
(Preface, p. 230). Phis peculiarity follows from man’s 
potential reasonableness and the freedom implicit in 
this potential. Man can be rational but is not always 
rational. He is capable of guiding his own activity, 
of deliberating and choosing; but it is possible for him 
to deliberate badly, to choose a course contrary to 
the needs of his nature. One can say that it is a neces¬ 
sary part of human nature to be capable of acting con¬ 
trary to nature. Wherever man lives together with his 
fellow man there are certain rules dcducible analyti¬ 
cally from the nature of social life, which, if followed 
(that is, if “positive law establishes them” [Chap. 1, 
p. 233]), preserve social life or, if not followed, destroy 
social life. 1 hese are the rules of natural justice as 
described in chapter 1, of which Montesquieu gives 
a partial enumeration. 

Montesquieu’s examples of principles of natural jus¬ 
tice therefore include nothing more than the rules of 
conduct which arc the bare minimum necessary to 
preserve the existence of almost any society or league. 
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There is no indication of any natural purpose of soci¬ 
ety which transcends the preservation of the society 
and its members. This impression is strengthened by 
Montesquieu’s remarks at the end of chapter I w here 
he indicates that “laws of religion” and “laws of moral¬ 
ity” are not within the province of the “legislator” 
(Chap. 1, p. 234).^® For the explanation of the bearing 
of these indications and for a fuller elaboration of the 
principles of natural law, we turn to the second chap¬ 
ter. 

Fhe title of the second chapter, “On the Laws of 
Nature,” brings to our attention the fact that Montes¬ 
quieu never called “the relationships of justice prior 
to positive law,” “laws of nature.’^ And the reason 
immediately becomes clear: w hile it is true that there 
arc necessary rules of justice deducible from the nature 
of society, society itself is not strictly natural; its laws 
arc therefore at best only quasi-natural. 

In order to understand w hat man’s nature truly is, 
in order to see what, if any, are the permanent needs 
of man, w e must think of him in that “state . . . prior 
to the establishment of societies.” “Natural law” 
describes man’s needs and the behavior resulting from 
the reasonable attempt to satisfy those needs in the 
“state of nature.” In contrast, the rules of reciprocity 
or the “relationships of justice prior to positive law” 
mentioned in chapter 1 are the product of “the natural 
light” of reason, w hich deduces from the original and 
permanent needs, from the natural law proper, princi¬ 
ples of action applicable in the new’ circumstances of 
society (cf. X 3). While there is then no justice in 
the state of nature, nevertheless the reasons for justice 
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and therefore the standards for justice are derived 
from the state of nature. I here is a natural source 
of justice: justice is not simply created by human mak- 
ing. 

Man in the state of nature is a being who lacks 
almost all recognizable human traits. Man is an animal 
of “feelings” {sentiments) without “understanding” 
{co7jnoisa7Jces). He “would feel only his weakness.” His 
“timidity” is “extreme”: “Everything makes them 
tremble, everything makes them flee.” Montesquieu’s 
understanding of the state of nature and therefore of 
the elemental in man is, if not in every respect, in 
the most fundamental respect identical to that of 
Hobbes. The human situation is that of a being charac¬ 
terized by “extreme fear,” the fear of painful death: 
a being whose “first ideas” are of “the conservation 
of his being.” The fear of death, the longing for secur¬ 
ity, are prior to and stronger than the desire for food 
and sex. 

Montesquieu explicitly criticizes Hobbes by draw¬ 
ing attention to the difficulty in the identification of 
the state of nature with a state of war. If men were 
really fearful, solitary, and dispersed, they would 
avoid rather than light with one another. In their 
nomadic solitude and poverty they would ha\e 
nothing for which to compete or fight. V anity and 
the desire to dominate other men are passions that 
arise only after men are in society and have lost some 
of their fear of one another. The first “law of nature” 
would be peace, a peace brought about by man’s desire 
for security and fear of his fellow man. Montesquieu 
agrees with 1 lobbes that men are independent and 
equal liy nature because all are more or less equally 
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able to threaten one another; but this faet implies a 
state of peace, not of w ar. 

In these circumstances, repeated accidental encoun¬ 
ters w'oidd bring recognition of reciprocal fear and 
therefore a reduction of that fear. Moreover, men 
would feel that “pleasure w hich an animal feels at the 
approach of another of his species.” The w eak natural 
sociability which all animals have is possessed also 
by man, and would give a certain pleasure to the first 
human meetings. I he pleasure would be “augmented” 
in the case of sexual attraction. I'he first of these 
pleasures is the natural basis for compassion or 
“humanity”; from the second develops gradually an 
attachment to the family. I his attachment to the fam¬ 
ily is a much stronger bond; from it seems to develop 
the first “society.” Montesquieu leaves unexplained 
the extent to which family attachment is derivative 
from the selfish desire for security. But the family 
lo\c w hich comes into being through sexual lust, while 
not as natural or as strong as the desire for self- 
preservation, can be said to have some independent 
and natural status. On every later occasion when Mon¬ 
tesquieu speaks of natural right or law among men, 
he refers either to a right dcducible from man’s desire 
for self-preservation or to a right deducible from w hat 
is needed to preserve the family (mother, father, and 
children).** I lowcver, the latter is clearly second in 
status and power; in addition, the principles of right 
based on the family are more subject to change 
because the family is not necessarily monogamous.*^ 

.Montesquieu thus interprets human nature as 
endowed with a weak sociality, a weak positive attrac¬ 
tion to other men, w hich is an addition to, or a qualify- 
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ing transformation of, the purely selfish desire for se- 
eurity. Man is by nature led toward a familial society, 
and this society gives to his prepolitical, natural exis¬ 
tence an element of sweetness, a slight but important 
counterweight to the primeval terror. It is in this 
familial situation that “in addition to the feeling which 
men had at first, they come to have understanding 
[connoisances]T Montesquieu does not describe this 
process of dex elopment of intelligence: nothing is said 
about the emergence of speech.*^ Nor is he expansive 
about the character of this understanding. I le leaves 
it at saying, 

man, in the state of nature, would ha\e rather 
the faculty of know ing than knowledge itself. It 
is clear that his first ideas would not be specula- 
ti\e: he w ould think of the conseiwation of his 
being. 


Perhaps it is at this point, then, that man’s “feeling” 
of insecurity is transformed into the “knowledge of 
death” w’hich all animals lack (Chap. 1, p. 234). At 
any rate, man’s know ledge makes him aw are of the 
adx antages of cooperative effort, for w ith the coming 
into being of understanding, the “desire to li\ e in soci¬ 
ety” is strengthened. The fourth “law of nature” is 
this desire to live in society. 

W'hatcwer sweetness and sociability this familial 
society may contain is overshadowed, however, by 
the ugliness and antisocial l)ehavior to which such 
society necessarily leads. The opening sentence of 
chapter 3 dispels any illusions about the degree 
of man’s natural sociability: “As soon as men are in 
society . . . the state of war begins.” As soon as men 
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lose their fear of one another, the competition for 
scarce resources and the desire to attack and subjugate 
one another plunge them into bloody conflict. While 
man’s first contact with his fellows is pacific and even 
somewhat pleasant, his first permanent contacts lead 
directly to war, a war of families and ev^en of individu¬ 
als. Following Hobbes, Montesquieu teaches that the 
state of war is the permanent state of man’s relation 
to man insofar as civil society or the “State” does not 
intervene to impose peace: “The individuals in each 
society . . . try to turn in their favor the principal 
advantages of that society, which creates among them 
a state of war” (Chap. 3, p. 236; compare X 2, entitled 
“Of War”: “.Among r/V/zfwy the right of natural defense 
does not at all carry with it the necessity of attack” 
[italics mine]; cf. also XXVI 20 and XI 3-4). 

Montesquieu all but agrees with Hobbes that the 
state of nature is a state of war, for although the state 
of nature is first a state of peace, this state of peace 
develops, almost inevitably, into a state of war. In 
the only other explicit discussion of the state of nature 
in The Spirit of the Laws, Montesquieu identifies the 
state of nature with a state of war, a state of “enemy” 
families with no common superior (XXX 19). Montes¬ 
quieu not only agrees with Hobbes as to the most 
powerful natural motivation of man, he agrees as to 
the necessary consequence of that motivation. Man’s 
situation of fearfulness and anxiety gives him as his 
deepest desire the desire for self-preservation or secu¬ 
rity, and the dynamic of that desire leads eventually 
to a state of war. 

Cix'il society is not natural to man, but man’s natural 
situation is such that he is forced toward civil society. 
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Nature is not friendly or good to man; it is inimical 
and stingy. Man’s nature is not directed by any telos 
which solicits, through its fulfillment, human happi¬ 
ness. Nature gives no satisfying pleasure or goal to 
man. It provides only a negative guide, a “greatest 
evil” as Hobbes might have put it. The terror of death 
shows man the direction in which he must flee. Civil 
society is man’s attempt to undertake this flight, to 
transform and overcome his natural situation, but on 
the basis of, guided by, the negative passion which 
is produced by this situation. The principal reason 
for civil society is the same as the principal reason 
for most human actions in the state of nature: the 
fear of death, the desire for security. But civil society 
is man’s way of attempting to go beyond the bare 
self-preservation, the constant insecurity, of the 
natural state. Through civil society man tries to gain 
a secure self-preservation, a lasting peace and a protec¬ 
tion for material goods that will insure lasting satisfac¬ 
tion of the body’s needs. 

In order to see the full implications of Montes¬ 
quieu's doctrine of the state of nature, it is necessary 
to contrast it with the classical tradition of political 
philosophy which Montesquieu joins Hobbes in 
opposing. While classical political philosophy 
reflected upon the possible prepolitical state of man, 
it saw in that savagery not a “natural state” but an 
unnatural and mutilated human condition. By nature, 
or in his natural state, man was understood to be 
political; that is to say, the truly human needs are 
expressed, and the truly human faculties of the soul 
come into play, only when man is in civil society. 
Man is a being who needs to participate in joint 


34 



Human Nature and Natural Law 

endeavors with other men—to give and receive love 
and honor, to create and contemplate noble men and 
beautiful things, to engage through speech in the dis¬ 
covery o£ truth. These activities were understood not 
as reducible to or as derivative from the needs for 
security and reproduction which are shared with the 
animals, but as ends in themselves, the tele which 
define and shape human nature.'^ 

V\^e must be careful not to let Montesquieu’s polemi¬ 
cal remarks against Hobbes blind us to this larger 
issue. Montesquieu, like H)cke, whom he to some 
extent follows, wanted to differentiate himself from 
Hobbes partly for the sake of personal prudence and 
partly because he felt that Hobbes, like Spinoza and 
Bayle, had been recklessly bold in revealing the low 
and unsightly first principles of human nature. 7 his 
is why Montesquieu overemphasizes his difference 
with Hobbes and presents his radical teaching about 
natural law after his more acceptable teaching about 
“principles of justice prior to positive law.” 

Only when this community of thought at the deep¬ 
est level is fully recognized, can we understand the 
precise meaning of the secondary but not unimportant 
differences between Montesquieu’s and Hobbes’s state 
of nature teachings.These differences reduce to 
the contention by Montesquieu that what Hobbes 
describes as the state of nature must have been a situa¬ 
tion which developed later—be it understood, almost 
inevitably—from the original state. 

To some extent it can be said that Montesquieu 
simply completes what Hobbes left incomplete. For 
in Hobbes the exact history of the state of nature is 
ambiguous. The actual historical existence of the state 
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of nature is essential to his thought. But he was more 
interested in giving a typical historical account, or 
an account of the essential moments in that historical 
development, than he was in showing the actual 
development. He left open the question whether the 
original situation was one of warring individuals or 
warring families, or sometimes one and sometimes the 
other at different times and places.*^ 

In the course of clarifying Hobbes’s state of nature 
Montesquieu was led, however, to go beyond Hobbes’s 
teaching. For he believed that one’s understanding 
of the essential elements of human nature depends, 
more than Hobbes had thought, on how one under¬ 
stands the exact historical chronology of the state of 
nature. As we have seen, Montesquieu contended 
that the state of war depends on the previous de¬ 
velopment of some kind of association among men; 
he was therefore led to elevate the natural status of 
compassion or humanity on the one hand and of the 
family bond on the other. 

In this modification Montesquieu was no doubt 
motivated by more than what was needed to complete 
the historical description of the state of nature: he was 
also concerned with giving a broader and more con¬ 
vincing explanation of the human phenomena as they 
appear in civilized society. Indeed, it may be that 
Montesquieu was originally led to rethink the I lobbes- 
ian description of the state of nature because he 
was dissatisfied with Hobbes’s attempt to derive all 
sociability from purely selfish motives. Montesquieu 
does not challenge the notion that the selfish desire 
for security is the predominant and crucial human 
desire; but he argues that it is tempered by weak social 

3 ^ 


Htonan Nature and 'Natural Law 

desires, and that these latter must be taken into con¬ 
sideration in any reflections about the natural stan¬ 
dards for political life. Since Montesquieu holds that 
aggressiveness is less deeply rooted in human nature, 
and that affection is more deeply rooted, than Hobbes 
had thought, the political order which Montesquieu 
eventually indicates to be the solution to the human 
problem is much less strict or tough and much more 
soft and gentle than Hobbes’s solution. 

Montesquieu’s modification of Hobbes may provide 
a broader basis for, and in this sense a more convincing 
explanation of, man’s sociability. But the description 
of the state of nature which results is unsatisfactory. 
Montesquieu raises an objection to Hobbes for which 
he himself fails to provide a sufficient answer. Montes¬ 
quieu criticizes Hobbes for assuming the existence, 
in presocial man, of aggressive motives that can only 
arise in society. In other words, Montesquieu exposes 
what one may call the crypto-teleology of Hobbes’s 
state of nature; if man is to be understood as naturally 
apolitical, individualistic, and independent, then 
man’s natural condition cannot be one which points 
toward, or leads necessarily, in the direction of civil 
society. The state of nature cannot be a state contain¬ 
ing passions and motives which can be explained only 
by reference to social conditions. The emergence of 
society must be explained in terms of unnecessary and 
unforeseeable accidents. 

But having exposed Hobbes’s crypto-teleology, 
Montesquieu is unable to replace it with a nonteleolog- 
ical account. In fact, after having removed the hidden 
social mechanism which Hobbes had illegitimately 
placed in the state of nature, Montesquieu is compelled 
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to assert more emphatically the teleological charac¬ 
ter of what is left in the state of nature. He is compelled 
to contend that “the desire to live in society is 
a fourth natural law.” It is true that Montesquieu stops 
short of saying that the desire to live in civil society 
is a natural law; but whereas Hobbes is able to present 
the creation of civil society as a sharp break with the 
state of nature, in Montesquieu the sharpness of the 
break is blurred because the establishment of civil soci¬ 
ety comes at the end of a natural and necessary 
development from asocial to social man. Montesquieu 
denies the naturalness of human aggressiveness, but 
is forced to retain the notion that aggressiveness is the 
cause of the establishment of civil society. He is there¬ 
fore led to understand aggressiveness as the necessary 
outcome, or end, of the development of human nature. 

And this is not the end of the difficulty. Not only 
does Montesquieu fail in his attempt to escape the 
need lor a hidden teleology. His unsuccessful attempt 
leads him to make that teleology, or the explanation 
of the natural basis for man’s leaving the state of 
nature, less convincing. Montesquieu expunges from 
the original state of nature any desire to dominate or 
attack other men, leaving as the principal motive only 
a cowardly fear. This fear is the crucial cause of the 
unsatisfactoriness of the solitary state and of man’s 
openness to the attraction of permanent familial soci¬ 
ety. But in eliminating human aggressiveness, Mon¬ 
tesquieu undermines the reason for the fear. In Mon¬ 
tesquieu the difficulty of the notion of an asocial “state 
of nature” as the source of man’s sociality, the diffi¬ 
culty of trying to understand political man as a being 
motivated principally by the selfish fear of death, 
becomes acute. 
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The inadequacy of Montesquieu’s attempt to pro¬ 
vide a coherent historical account of the state of nature 
opens the way to Rousseau’s critique. In reading this 
passage in The Spirit of the Laws, Rousseau raised a 
simple but decisive objection: if men do not attack 
one another, why should they fear one another?^^ And 
if that greatest of all dangers, the threat of attack by 
man, is removed, how can one say that the lesser dan¬ 
gers left in the natural state make it full of terror? 
If the natural state is not a state of terror, why should 
it have been unsatisfactory? The attempt to claim that 
it was hideously terrifying rests in every case on 
the unjustified introduction of a natural impetus 
toward society. In Montesquieu, this lack of justifica¬ 
tion becomes palpable. 

In Rousseau’s thought, the above objection is the 
opening wedge for the elaboration of a picture of the 
original, natural human situation as sweet, as not 
dominated by fear of death. According to this natural 
standard, Rousseau criticizes in the first place the 
Hobbesian bourgeois state, and eventually all political 
regimes, as incomplete solutions to the natural human 
needs. 

It is quite possible that Montesquieu was unaware of 
the question and difficulty raised later by Rousseau. 
On the other hand, the question inevitably arises from 
reflection on Montesquieu’s discussion of the state of 
nature. Insofar as there is an answer implicit in Mon¬ 
tesquieu’s thought, it takes the following form. In 
the first place, does not the fact that the state of nature 
did not last imply that it was deficient or bad? But 
whatever the state of nature was, it is agreed that it 
was a state of animality. The problems of civil society 
cannot be solved by a return to the state of nature, 
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for civilized man cannot become an animal again. The 
only part of the nature of the animal-man which can 
serve as a sure guide or standard for social man is 
that part which led or forced man to become civilized, 
that element which was and remains the first cause 
and reason for full sociality. Only that part of nature 
which led to civil society can be of relevance to civil 
society. Civil society which is in its essence a reaction 
against the state of nature or its outcome must be 
guided principally by nature insofar as nature is the 
negative pole, the insecurity, it seeks to avoid. This 
negative pole is not by itself the sole or sufficient 
guide; it must be supplemented on the one hand by 
the sentiments of compassion and attachment which 
arose in the seminatural familial society and on the 
other hand by the characteristics man acquires in the 
historical development of each nation. But the desire 
for security remains fundamental. 

The path chosen by Rousseau, the attempt to take 
one’s bearings by an understanding of the natural state 
prior to the coming into being of any impetus to soci¬ 
ety, would have seemed to Montesquieu to run the 
risk of so weakening the connection between natural 
and social man as to cast doubt on the applicability 
of any natural standards to political life. Such a line 
of thought would seem to lead either to the abandon¬ 
ment of nature as a standard or to the questioning 
of all political life in the name of some ideal recon¬ 
struction of or return to the state of natural individual¬ 
ity. d'his, it appears, is indeed the problem we have 
inherited from Rousseau. 

Let us return to our discussion of chapter 3. Accord- 
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ing to Montesquieu, the “state of war” is the reason 
for the coming into being of the “state” with its “law” 
or “right” {droit). For Montesquieu just as for Hobbes 
the state is the “union” of the “particular forces” and 
the “particular wills” of its members into one force 
and one will. For Montesquieu as for Hobbes the 
state is essentially force and will, not thought, because 
the aim of the state is simple and clear: the establish¬ 
ment of security and peace. Because this aim can be 
achieved by a variety of different forms of govern¬ 
ment, no one form of government is simply best, 
although in given circumstances one form may be pref¬ 
erable to others (Chap. 3, p. 237; cf. Hobbes, 
Leviathan^ chap, xix, p. 122; Locke, Second Treatise^ 
chap. x). 

But while showing in chapter 3 his agreement with 
Hobbes and Locke as to the nature and end of the 
state, Montesquieu also shows his disagreement with 
the consequences which they draw from that under¬ 
standing. In Hobbes and Locke the discussion of the 
origin of civil society is put in terms of a “social con¬ 
tract,” a notion which is clearly a kind of legalistic 
reconstruction of a process which must have been con¬ 
siderably less rational. This reconstruction is made 
with a view to the immediate application of the dis¬ 
coveries about natural right to present-day political 
life. The discussion of the state of nature is followed 
by an enumeration of natural laws and a description 
of the rights of man and the rights of the sovereign, 
all of which are to guide civil society. These rights 
are intended to be universally valid and to give general 
guidance to political life everywhere. This theoretical 
doctrine, which came to be called “universal public 
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law,” is meant to supply universal standards of legiti¬ 
macy for laws and governments: “The science of 
natural justice is the only science necessary for 
sovereigns and their principal ministers” (Hobbes, 
Leviathan^ chap. xxxi). 

After reading the first few pages of The Spirit of 
the LawSy we might well expect Montesquieu to take 
a similar course: having outlined the natural principles 
which are the source of right or law, what would seem 
to follow is a discussion of the juridical norms which 
represent the application of those principles.^® In 
other words, we would expect that after having 
described the laws of nature as they appear in the 
state of nature—the laws which describe man’s essen¬ 
tial needs and the behavior resulting from those needs 
—Montesquieu would proceed to show how those 
natural laws lead to natural laws or rights useful as 
guides in civil society. But in fact, except for his earlier 
brief discussion of the “relations of equity prior to 
positive law,” Montesquieu here refrains from any 
such elaboration. Later, as we shall see, such natural 
rights dr laws are mentioned and discussed. But here 
Montesquieu refuses to discuss any normative rules 
deducible from the natural laws of the state of nature. 
Instead, he turns to a classification and examination 
of the “nature and principles” of the various “forms 
of govenment” which have emerged in human history. 
We are thus presented with the first great difficulty 
in the plan oiThe Spirit of the Laws, a difficulty which 
has led some commentators to see in the transition 
from Book I to Books II through VIII an unresolved 
tension between an adherence to modern natural right 
teachings and a return to something like Aristotle’s 
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de-emphasis of universal standards of justice in favor 
of a concentration on the variety of legitimate political 
regimes.^® 

Actually, however, Montesquieu’s procedure fol¬ 
lows from the fact that he laid much greater emphasis 
than Hobbes and Locke on the enormous distance 
between the original, natural situation of man and the 
situation in which man finds himself in developed, 
civilized society. The original nature and purpose of 
civil society has been overlaid by centuries of conven¬ 
tion, an “infinite diversity of laws and manners” 
(Preface, p. 229) caused by the manifold ways societies 
responded to the variety of geographical and historical 
accidents which confronted them: “Although all states 
have in general the same object, which is to preserve 
themselves, each state has nevertheless one object 
which is peculiar to it” (XI 5). The legislator or states¬ 
man cannot cut through this variety and particularity; 
the principles of justice deducible from the natural 
law describing man’s fundamental needs must be 
adjusted or diluted, often drastically, before they can 
be applied to civilized political life. This thought in 
all its profound ramifications is the key to Montes¬ 
quieu’s political philosophy. Montesquieu agrees with 
Hobbes and Locke that “law, in general, is human 
reason . . . and the laws ... of each nation ought 
to be only the particular cases where that human 
reason is applied” (I 3, p. 237); but at the same time, 
the laws “should be so appropriate to the people for 
which they are made, that it is a great piece of luck 
if those of one nation can suit another” (I 3, p. 237). 
Fhis appropriateness, i\\\s relation between the univer¬ 
sal principles of human nature understood by reason 
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and the particular sociopolitical environment to which 
this reason is to be applied in the form of laws, is 
the “spirit of the laws” (I 3, pp. 237-38). Having out¬ 
lined the principles of human nature, Montesquieu 
turns to a study of the particular environments. 

Montesquieu’s investigation focuses first on that fac¬ 
tor which he considers most important in the 
sociopolitical environment: the “nature” of the govern¬ 
ment and its “principle.” The most influential sphere 
of social life is the political sphere, the sphere in w hich 
men deliberately, intentionally, and authoritatively 
choose and shape a collective way of life. Because 
Montesquieu’s opinion about the fundamental factor 
is so different from the opinion prevalent today, he 
is frequently misunderstood: he is sometimes even 
called the founder of sociology.But for Montes¬ 
quieu, the nature of a society is derivative primarily 
from the nature and principle of the government, not 
vice versa. “The principle of each government has 
a supreme influence on the law s. . . . One will see the 
laws flow^ from it as from their source” (I 3, p. 238; 
italics mine). "Phis is why the notion of “the legislator” 
plays so great a role throughout The Spirit of the Laws. 
Phosc who interpret Montesquieu as aiming at some¬ 
thing like sociology criticize his emphasis on the legis¬ 
lator as inconsistent.^’ But according to Montes¬ 
quieu’s explicit statement, the purpose of The Spirit 
of the Laws is the formation of the legislator (XXIX 
1). Montesquieu w ill later make it clear that the legis¬ 
lator’s decision for a given form of government is 
influenced and limited by geographical, historical, and 
other accidental factors; and it is true that Montes¬ 
quieu lays considerably more emphasis on nonpolitical 
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factors than previous thinkers did. But the political 
decision is by no means determined by such other 
influences and, generally speaking, its role is not even 
equalled by the role of the other influences. Notions 
of “the social” and “society” play at best a secondary 
role in Montesquieu’s study. In this fundamental 
respect Montesquieu is in accord with the tradition 
of political philosophy as opposed to modern 
.sociology. 

Montesquieu’s turn to something like Aristotle’s 
study of regimes is not inconsistent with his natural 
right theory because it is part of his conscious modifi¬ 
cation of modern natural right theory; it is not incon¬ 
sistent with his sociology because he has no sociology. 

The chief purpose of Montesquieu s study of the 
forms of gov ernment is to discover how and to what 
extent each serves man’s freedom or security. In order 
to achieve this aim, Montesquieu must try to arrive 
at an understanding of these governments as they 
really are, with the least possible imposition of 
abstract doctrine or alien principles: “W hen I have 
been recalled to antiquity, I have tried to take on its 
spirit, in order not to regard as similar, cases which 
are really different” (Preface). This is why the princi¬ 
ples discussed in Book 1 fade so far into the back¬ 
ground in Books II through \dll. Of course, the prin¬ 
ciples do not entirely disappear: they are the source 
of Montesquieu’s unhesitating condemnation of 
tyranny and his initial preference for republicanism. 
And they are part of the reason for his suggestions 
for the improvement of each kind of government: his 
suggestions are directed at making each form of gov¬ 
ernment more stable and consistent and, at the same 
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time, making each more moderate and free. But gener¬ 
ally speaking, Montesquieu lets the regimes appear 
as they are on their own terms. Eventually, in Book 
XI, he introduces a new form of government, rep¬ 
resented by England, which is superior to the tradi¬ 
tional forms of govenment in that it is based directly 
on the satisfaction of the fundamental natural need 
for security. But he forces us to see England in the 
context of the insuperable heterogeneity of political 
regimes. 

In addition to his intention of showing the character 
of the x ariety of conventional political arrangements 
and how each serves human security, Montesquieu 
has a second purpose in the seven books that follow. 
The understanding of human nature which he reveals 
in Book I seems at this point somewhat a priori or, 
at any rate, to lack conclusive evidence. This political 
theory, partly borrowed from “so many great men 
in France, in England, and in Germany” (Preface, p. 
231), is controversial; it has opponents. The opponents 
are of two kinds. In the first place, there is the classical 
tradition of political philosophy, whose opposition has 
been sketched earlier in this chapter. In the second 
place, when Montesquieu asserts that the true end 
of government is security and later that the only 
regime dedicated to the true end is that of England, 
he opposes himself to the practice of politics down 
through the ages, for almost none of the other regimes 
we know of haxe had liberty, or security, for their 
end (XI 5).^^ I he various regimes are devoted to vari¬ 
ous ways of life; each implicitly raises a claim on 
behalf of its way of life. Montesquieu was aware that 
there arc in civilized history two great kinds of regime 
not based on some form of barbarism, superstition. 
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or despotism—the virtuous republicanism characteris¬ 
tic of antiquity and the more or less limited monarchy 
characteristic of Europe since the Middle Ages. We 
will find-that the investigation of these regimes in 
Books II through VIII will be at the same time the 
demonstration of the inadequacy, and even the con¬ 
tradictoriness, of their principles. The refutation of 
the principles of these regimes is the substantiation 
of the truth of Montesquieu’s own principles. 

Montesquieu saw as the greatest challenge to his 
principles the republic devoted to virtue. Political men 
have always been attracted by the freedom, the pow er, 
and the glory that seemed possible in the city-states 
of antiquity and above all in Rome (cf. XI 13, XXII 
12, XXIII 20). This attraction had been given new 
impetus by the writings of that “great man,” 
Machiavelli (cf. VI 5). In addition, the general no¬ 
tion of a regime devoted to virtue w as seen by Mon¬ 
tesquieu to be the core of the classical political 
philosophy of Plato and Aristotle. The books w hich 
deal with republican virtue will therefore also deal 
with Machiavelli, Plato, and Aristotle. 

In the seven books that follow', then, Montesquieu 
intends to show': (1) the essential character of each 
of the traditional forms of government and w'hich law's 
are in harmony w'ith each character, (2) the advantages 
and disadvantages of these forms of government from 
the point of view of man’s natural desire for security 
or freedom from fear, (3) the contradiction or 
inadequacy of the particular aims pursued by each 
of these forms of government and the consequent va¬ 
lidity of the analysis of human nature in Book I. Our 
commentary w'ill focus primarily on his analysis of 
republicanism. 
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Montesquieu begins his discussion of the various 
forms of government by giving an enumeration of 
the possible “species” of government, each of 
which is characterized by a specific “nature.” Every 
actual government belongs to one of the species 
or is a mixture of more than one of the species.^ 
What differentiates the species, what determines the 
“nature” of each government, is its “particular struc¬ 
ture,” or the persons to whom it gives the “sovereign 
power” of the state (III 1, II 1). This particular nature 
of each government requires and calls forth a par¬ 
ticular way of life, a “modification of the soul,” a par¬ 
ticular set of “human passions” (“Advertisement of the 
Author”; III 1). Montesquieu calls this modification 
of the soul the “principle” of each form of government. 
I he principle dominates the lives of all the citizens 
and is the motivating force, the “soul,” of the govern¬ 
ment: it has “a supreme influence on the laws” (III 
4; I 3). 

Montesquieu’s understanding of government, or 
“the constitution” (III 4), is reminiscent of Aristotle’s. 
But the profound similarities are accompanied by no 
less profound differences. For Aristotle, government 
in general is understood to have as its nature or pur¬ 
pose the creation of a certain way of life or human 
type; the nature of each kind of constitution is there- 
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fore defined above all by the particular way of life 
which it has as its purpose or end {Politics 1280^ 25- 
81^ 4, 1295^ 1-2). Montesquieu retains something 
of this understanding insofar as he emphasizes the 
importance of the principle, or particular “modifi¬ 
cation of the soul” of the citizens, of each constitution. 
But whereas for Aristotle the principle defines the 
nature of a government, for Montesquieu the principle 
is derived from the nature or structure of each govern¬ 
ment; it does not itself define the nature. As one 
might say, the “soul” of a government is derived from 
its body. Aristotle adopts the viewpoint of the citizen, 
who believes that the fundamental thing, the thing 
that defines his regime and differentiates it from 
others, is the particular, praiseworthy way of life 
w'hich appears to be the regime’s purpose and the 
reason for everything else. Montesquieu breaks w4th 
this view’point. 

For Montesquieu, the purpose or nature of govern¬ 
ment in general is the creation of security, or freedom, 
for its citizens—freedom from domination and from 
threat of death or attack by other men. The purpose 
of government is to use the pow er of the state to sup¬ 
press the natural w ar among individuals. To a far great¬ 
er degree than Aristotle supposed, the “end of gov¬ 
ernment” is the same in all regimes (III 6; I 3).^ What 
defines and differentiates the types of government, 
therefore, is the way each arranges or structures the 
“sovereign power” or “general force” (II 1, 2; I 3). 
Despite the tremendous practical importance of the 
differing principles or motivating passions, they are 
ultimately derivative from, and means to, the diflercnt 
ways of structuring sovereign power in order to 
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enforce peace. As will gradually be made clear, this 
change in the understanding of the nature of a “con¬ 
stitution” is at the root of Montesquieu’s new under¬ 
standing of each particular type of constitution. 

Montesquieu divides government into three, or 
four, kinds: republic (aristocratic and democratic), 
monitrchy, and despotism. As the editor Caillois 
notes, Montesquieu “breaks with the tradition since 
Aristotle” in making such a classification.^ His innova¬ 
tion does not, like that of Hobbes,"* follow from an 
obfuscation of the distinction between good and bad; 
the fundamental distinction between monarchy and 
despotism is retained. The “break” appears more 
clearly in his treatment of republics (by which he 
means small city-republics). Aristotle and the tradi¬ 
tion arrived at a fourfold classification of republics by 
understanding them not only in terms of their “partic¬ 
ular structures,” that is, whether the few or the many 
rule, but also in terms of justice, or the degree to 
which the rulers pursue the public good of the whole 
as opposed to the private interest of the ruling part 
{Politics 1279‘*26ff.). .Aristotle denied that the common 
good was simply identifiable with either the interest 
of the few or the interest of the many. Montesquieu 
recognizes only tw'o forms of republic because he con¬ 
siders that the degree of pursuit of the common good 
is directly implied by the “particular structure”: the 
common good is identifiable with the good of the 
many. Rule of the many, democracy, is in principle 
more just than rule of the few. 

Fhe striking sign of Montesquieu’s new approach 
is the hict that whereas .Aristotle’s classification of gov- 
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ernments arises from the viewpoint of a mediator (“one 
who studies philosophically” the claims and characters 
of the partisans of the various regimes), Montesquieu’s 
classification is based on “the idea which the least 
instructed men have”: Montesquieu adopts the view¬ 
point of the uninstructed many, the partisans of 
democracy (cf. Politics 1279^ 13 with II 1). This be¬ 
comes clearer from the remarks made on the merits of 
the two kinds of republic; Montesquieu practically 
adopts the arguments of the partisans of democracy as 
presented in Aristotle’s Politics. The democratic argu¬ 
ment emerges as follows. 

Government should pursue the common good—and 
the common good is the good of all the people. But 
any government which is aristocratic is the rule “of 
a part of the people” (II 1; italics mine) and this part 
will not care for the whole, the common good, except 
as a means to its own interest. From the democratic 
point of view, once you know the “structure” of a 
government, once you know who rules, you know 
whose good is served: “the nobles in an aristocracy 
form a body which . . . for its particular interest, re¬ 
presses the people” (III 4). Lacking the undisputed 
power and hence security of a monarchy, individual 
nobles will be more ambitious and oppressive than 
a monarch (XII 13). These powerful individuals will 
even have a tendency to disagree over their particular 
interest: they “require terrible magistrates who vio¬ 
lently lead the state back to liberty” (II 3; V 8). The 
nobility will not share their power with meritorious 
non-nobility. They “establish the most distressing dis¬ 
tinctions” (II 3). As for the particular virtue of aristo¬ 
cratic government, it consists only in the “lesser vir- 
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tue” of “moderation”—that is, moderation of the 
nobles’ selfishness (III 4). Aristocracy is not adequately 
described as the rule of “part of the people”; it is the 
rule of “certain families” (III 2; II 3; V 8; VIII 5) 
over “the rest who are no more than . . . tne subjects 
are in a monarchy” (II 3). Aristocracy is “a monarchy 
with several monarchs” (VIII 5; III 4). In general, 
“the closer aristocracy approaches to democracy, the 
more perfect it will be” (II 3). 

Democracy, in contrast, is the government of “the 
people” simply (II 2). Because power rests with the 
whole, democracy does not “repress for a particular 
interest” but concerns itself with “the public interest” 
(IV 6; VI 8). 

The democracy Montesquieu has in mind is a 
limited or moderated democracy. Each citizen has a 
direct and equal voice in the important decisions of 
the community made in open assembly. There is con¬ 
siderable access to posts of leadership; election is by 
lot wherever possible (II 2). Yet Montesquieu recog¬ 
nizes that certain rather weighty concessions to 
inequality must be made if the magistrates and officials 
are to be men of sufficient capacity and leisure to per¬ 
form their functions well. The people in assembly can¬ 
not perform all public business; they need an executive 
council or “senate” to advise them and to conduct 
foreign and other affairs requiring secrecy, dispatch, 
or prolonged deliberation. They need generals and 
other specially talented functionaries. Montesquieu is 
flexible about precise institutional details. He recom¬ 
mends following the arrangements of Solon, who 
restricted the access to office of the poor because 
the poor lack leisure to serve and to familiarize them- 
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selves with details (II 2; V 5). Nevertheless, these 
inegalitarian qualifications are all made solely with a 
view to strengthening and approaching as near as pos¬ 
sible to a-regime devoted to egalitarian self-rule.^ 

Aristotle recognizes a certain power and justice in 
this democratic argument. I'he city seems to aim at 
democracy, for it wants to be a society of friends, 
a partnership in the good life of free and equal brothers 
(cf. Politics 1295^ 20ff.). But the proper understanding 
of “the good life” reveals that it is misleading to iden¬ 
tify the common good with a good which all can share 
in the same way. For the good life is the life in which 
man fully exercises his natural capacities, and this is 
the life according to virtue. Only a minority of men 
is endowed with the natural capacity for such a life, 
and, in addition, only a few can have the equipment 
or wealth which provides the leisure for such a life. 
The city must therefore in the best case have as its 
end the life of the few gentlemen who have the chance 
to be fully virtuous. The virtue of this gentlemanly 
class must be counted on to take care of the lower 
classes, giving them a fair share of the things they 
need. But the rest of the citizens can only partake 
of the truly good life in a very diluted form, through 
the tone the gentlemanly class gives to the life of the 
whole city (Politics 1277*^34-78^5, 1329^17-39). In 
most cases such an aristocracy is impossible; in many 
circumstances democracy is the best possible alterna¬ 
tive. But democracy can be good only insofar as it 
is a “mixed regime” with some ingredient of rule by 
the few.® 

Now while Montesquieu agrees that virtue is essen¬ 
tial to a republic, he objects to Aristotle’s interpreta- 
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tion of the good life which is the goal of the republic. 
He thereby rejects Aristotle’s understanding of virtue 
and substitutes a new understanding of his own. I he 
core of Montesquieu’s objection and of his new 
interpretation of the good life can be stated as follows. 
Aristotle had held that the goal of a republic was not 
so much freedom as the virtuous or educated use of 
freedom. Liberty is inseparable from a liberal 
education; freedom is subordinated to virtue. Montes¬ 
quieu reverses this priority. The goal of a republic 
is not so much virtue as freedom. What “freedom” 
means when no longer subordinated to virtue becomes 
clear when we reflect on the source of the human 
desire or need for freedom. The natural source would 
seem to be the desire for self-preservation. It seems 
to be this desire which leads men to wish to be always 
in control of the means to their own preservation, or 
to be never under the control and hence under the 
potential threat of another human will. Freedom can 
thus come to be understood as not living under the 
will of another individual man, and this seems to be 
achieved only when one rules oneself. The republic 
aims at such self-rule, or at the closest possible approx¬ 
imation on the level of society. The goal of the repub¬ 
lic is the participation of all citizens in political self- 
rule. The good life is the life of a fully adult human 
being, the life of a “free man” who exercises his capac¬ 
ity for self-rule, who controls his own destiny (III 
3; IV 6, 8; VIII 3, 12, 16). Such a man is an active 
participant in great projects; he “does things that 
astonish little souls” (IV 4, 6). The “spirit of liberty” 
makes a man abandon as “slavish” all “professions” 
and “pleasures” which prevent him from spending 
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time with his friends and in public affairs (IV 8; III 
3). Virtue, although it necessarily takes on the appear¬ 
ance of being an end in itself, is a means to self-rule. 

A republic understood as aiming at self-rule is prop¬ 
erly egalitarian. For almost no adult male is incapable 
of participating in such self-rule; and there is no 
individual or group whose need for freedom or self- 
rule requires the deprivation of the freedom of others 
within the community. It is true that some men are 
more “talented” than others, but these talents, accord¬ 
ing to Montesquieu, are revered not as ends in them¬ 
selves but only as means to self-rule. They cannot 
justify the exploitation of or rule over others. And 
the talents will not be submerged in a small democ¬ 
racy—they will be called upon and given a chance 
to develop. Indeed, the man of talent owes to the 
democracy, that is, to the others who are not so 
talented, the fact that his talents are not subject to 
the threat of arbitrary oppression. For if the motive 
of all political life is freedom or independence, then 
where men are not in a regime which leads them to 
identify their freedom with the freedom of all, they 
will try to oppress others in order not to be oppressed. 
In other words, if there is no truly common good which 
transcends political rule, then all political life is 
directed either at tyranny over others or collective pro¬ 
tection from such tyranny. The latter aim is fully 
achieved only in democracy. This is what justifies 
Montesquieu in saying that in a democracy, 

the citizens cannot all render to the fatherland 
equal services; but they owe it all equal services. 

At birth, one contracts toward the fatherland an 
immense debt which one can never repay. Thus 
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distinctions there arise from the principle of 
equality itself, even when they appear to arise 
from happy services, or superior talents. (V 3) 

It is, however, necessary to qualify the thought of 
the previous paragraph. Montesquieu is aware that 
there are some men so extraordinarily talented at 
ruling that they are capable of preserving their 
independence, or “coming to the top,” almost any¬ 
where. These men do not require others in order to 
be free; they do not owe their freedom to the democ¬ 
racy and they will know that they do not. Their tal¬ 
ents, which inevitably lead them to wish to gain great¬ 
er personal freedom or self-rule than is possible in 
the democratic community, are dangerous and bad. 
They can be beneficial and good only in bad circum¬ 
stances (if tyranny is unavoidable, it is perhaps better 
to be ruled by a prudent tyrant than a blundering 
one). The democracy must be wary of unusually 
talented men: 

rhe good sense and the happiness of the indi¬ 
viduals consists very much in the mediocrity 
of their talents. ... A republic where the laws 
have formed many mediocre men, composed of 
prudent men, will govern itself prudently; com¬ 
prised of happy men, it will be very happy. 

(V 3) 

Often the people draw from the mediocrity of 
their understanding a stronger attachment to 
what is established. (\^ 2) 

Montesquieu applauds the ancient practice of ostra¬ 
cism (XXVI 17; XXIX 7; cf. Politics 1284^ 3ff.). One 
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might say that the freedom of all requires an injustice 
to the few. But then these few can be counted on 
to take care of themselves. 

Montesquieu’s understanding of virtue follows from 
this interpretation of the goal of republicanism. Virtue 
is the self-sacrifice necessary for the continued exis¬ 
tence of a community where all participate in rule. 
Virtue is not the goal of a republic; it is the means 
to the freedom or self-rule which is the goal. The 
fatherland (the community) does not exist for the sake 
of virtue, but rather virtue for the sake of the father- 
land. 

This in no way means that virtue is de-emphasized. 
Virtue is the “principle,” the “soul,” of republican 
life. For if the republic is to be truly a community 
where all rule, w here no part aims at exploiting the 
rest, each individual citizen must identify his own 
good w ith the good of the w hole. Each citizen must 
then transform his w'ish for personal freedom or self- 
rule into a w ish for the self-rule of all. And he must 
make this transformation apply to all his wishes. 
Every personal desire whose satisfaction might de¬ 
prive another of the freedom to satisfy his desires must 
be suppressed. Each, through “self-renouncement,” 
must have “a continual preference for the public inter¬ 
est rather than his owm interest” (IV 5): that is, for 
an interest capable of being shared by all. The fulfill¬ 
ment of interests or desires is achieved through public 
policy formulated as law’. In making and executing 
law’, each citizen must seek his ow n goals only insofar 
as they can be generalized in law, or become the goals 
of all citizens (III 3). Montesquieu thus anticipates 
Rousseau’s “general w ill.” 
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This self-sacrifice cannot be a matter of calculation. 
Individuals can only act in this way if they are 
motivated by the “feeling,” the “passion,” of “love of 
the republic” (IV 2). Virtue is the passion of patrio¬ 
tism. Patriotism, love of the fatherland, is possible 
in all regimes; but it “is particularly felt in democ¬ 
racies” (IV 5), for only in a democracy can and must 
the citizen identify himself with the whole commu¬ 
nity. One cannot love and identify oneself with all the 
other citizens if one envies some of them, or lives with 
a different style of life. Full virtue is the love of an 
egalitarian fatherland. Virtue loves and demands 
equality (V 3, 4, 5; VIII 3). The love of equality 
requires aversion to the attempt to amass and spend 
private wealth; virtue is the love of personal poverty 
and frugality (III 3; V 4, 5, 6). Virtue is not only 
the love of equality, it is itself something which is 
equally possible for all men. The self-sacrificing lov'e 
of the community is a difficult but at the same time 
a “very simple” (or uncomplicated) thing: “it is a feel¬ 
ing, not a product of the understanding; the last man 
in the State can have this feeling as much as the first” 
(V 2). 

Montesquieu emphasizes the importance of grasp¬ 
ing the innovation in his understanding of virtue. And 
he underlines the fact that his innovation consists in 
making political virtue egalitarian and in divorcing it 
from moral virtue: 

It is necessary to observe that what is called virtue 
in a republic is love of the fatherland, that is 
to say, love of equality. It is neither a moral vir¬ 
tue nor a Christian virtue; it is a political virtue 
.... I have had new ideas; it was most necessary 
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to find new words or to give to old words new 
meanings. Those who have not understood this 
have had me saying absurd things. (“Adver¬ 
tisement of the Author”; Montesquieu’s italics) 

In order for us to understand clearly what is involved 
in this transformation of the idea of virtue, it is neces¬ 
sary to contrast Montesquieu’s discussion with a some¬ 
what more detailed description than we have hereto¬ 
fore given of the traditional or Aristotelian under¬ 
standing of virtue. 

Aristotle and the classical thinkers recognized the 
persuasiveness of the identification of virtue with 
political virtue, or the understanding of virtue as the 
individual self-sacrifice necessary in order to achieve 
a life of self-rule through public participation in a 
republican community. Montesquieu’s description of 
political virtue is somewhat reminiscent of Aristot¬ 
le’s description of justice, the virtue of public¬ 
spiritedness, in the Ethics. Just as Montesquieu says 
that “the love of the laws and the fatherland gives 
all the particular virtues” (IV 5), so Aristotle says that 
justice, or obedience to the laws and devotion to public 
service, “is perfect [or complete] virtue” (Ethics 1129^ 
11-26). Justice is perfect virtue because, 

the one possessing it is able to practice virtue 
toward others and not only toward himself; for 
many can act virtuously in private but are unable 
to do so toward others. And because of this the 
saying of Bias seems good, that “rule will show 
a man,” for in ruling a man acts in relation to 
others in a community. (Ethics 1129^ 31-1130^ 

3) 
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Aristotle might seem to be saying that justice or par¬ 
ticipation in community rule is the aim of life because 
in such participation a man exercises a much broader 
and more complete freedom or self-determination than 
he ever can in private or family life. But Aristotle 
immediately shows that he cannot leave it at saying 
justice is complete virtue: “Justice is perfect virtue, 
but not simply: rather, it is virtue with regard to others” 
iCithics 1129b 26-27). 

What Aristotle means bv this is most clearly and 
succinctly explained in Book vii of the Politics (see 
especially 1324“ 23-1325“ 15, 1325“ 27-'' 15, 1 333'“ 
29-35). He argues that justice or political virtue can 
only be understood as a means to higher virtues, to 
the private moral and intellectual virtues. For the exer¬ 
cise of rule, or public service, cannot be understood 
simply as an end in itself. If the exercise of rule is 
itself the end, then the virtuous man is compelled to 
long for and work for permanence of his rule at home 
and extension of his rule abroad. He is led to seek 
ever greater tests of his capacities and ever greater 
opportunities to exercise his faculties. The desire for 
fascinating challenges makes him tend to enjoy war 
more than peace, and in peace the same desire may 
make it difficult for him to avoid secret longings for 
ever larger territory to administer abroad and ever larg¬ 
er responsibilities at home. The difficulties into 
which we are led when we try to understand political 
virtue as the end of life compel us to look beyond 
political virtue. And this accords with our common 
sense. After all, laws are not made for the sake of 
law-making; policy is not made for the sake of policy¬ 
making (cf. Ethics 1177^’ 12-18). The political activity 
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and virtue of each citizen is directed at the good of 
himself and the whole. But what is this good? Either 
it is something higher, beyond the political activity 
of the community, or it is simply the self-perpetuation 
of the community life, the mere continued existence 
of the community. In the latter case, virtue and self- 
rule must be understood as ultimately in the service 
of collective self-preservation and possession of neces¬ 
sary bodily goods. Political rule or freedom would 
then be at its core merely a means to, or identified 
w ith, safety and comfort. 

But, according to .Aristotle, such an understanding 
would distort the phenomena of virtue and the father- 
land, w hich are seen as noble things for the sake of 
which w'e are willing to sacrifice our property and 
our lives. 

The higher goal wTich immediately comes to sight 
is national military glory, or the proof of the excellence 
of the community through its victory over and con¬ 
quest of all its neighbors. But this apparent solution 
to the problem is unsatisfactory. For the excellence 
aimed at is really only the excellence of force or brute 
strength, the capacity to secure safety and bodily 
goods. Besides, the community goal of glorious vic¬ 
tory and conquest is in the final analysis contradictory. 
It would mean that the self-rule of a community of 
free men has as its purpose the tyrannical rule over 
subjects or slaves; and the tyranny over one’s 
neighbors wTich is the end of the community might 
just as reasonably be the purpose of each individual 
w'ith regard to his neighbors wdthin the community. 

Aristotle therefore argues that political life and 
political virtue have as their end some self-sufficient 
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but cooperative and peaceful activity which develops 
and employs the full capacities of the souls of the citi¬ 
zens. d his activity he understood to be the use of 
man’s highest and distinctive faculty, the faculty of 
reason. The aim of the city is the life of thought and 
contemplation of the truth {Politics 1 325^’ 17-33). 
Unfortunately, this goal is all but impossible for a 
number of reasons. The most massive is the fact that 
men capable of devoting themselves to the contempla¬ 
tive or philosophic life are exceedingly rare—rarer 
than the rarest gem. I he republic must therefore settle 
for the goal of fostering the development of a type 
of human being who is halfway between the good 
citizen and the philosopher: the gentleman. The virtue 
of the gentleman—moral virtue—is halfway between 
political virtue and intellectual, or philosophic, virtue, 
riiis moral virtue w'hich dominates and defines the 
life of the gentleman includes political virtue—that is, 
justice or “perfect virtue w ith regxird to others”—but 
it does not consider justice to be the highest peak of 
virtue. Public service is good not because the self-rule 
it implies is itself the greatest good, but because rule 
gives one an opportunity to exercise the higher 
capacities of one’s soul. V irtue has another, higher, 
peak, that is, “virtue toward oneself.” I he gentleman 
considers the excellence or nobility of his ow n soul 
to be more important than, and in some sense indepen¬ 
dent of, public service or participation in rule. The 
culmination of virtue toward oneself is what .\ristotle 
calls “greatness of soul.” Cireatness of soul is the 
habitual posture of the perfect gentleman tow ard pub¬ 
lic honor and office—the greatest jx)litical goods. The 
man w'ith greatness of soul deserves the highest honors 
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given by the worthiest men, and considers these hon¬ 
ors to be the greatest external goods. But he looks 
dow n on even these greatest goods beeause he is aw are 
that nothing is as great as his ow n soul, that the excel¬ 
lence of his soul is somehow’ the purpose or end of 
all political activity (cf. Ethics 1129^ 27 with 1124^, 
1122 '^ 33-1 1 25^ 17). 

In this pride, in this looking down, the perfect 
gentleman is similar to the philosopher, the truly per¬ 
fect human being. Insofar as greatness of soul under¬ 
stands the nobility of political life and the political 
virtues to be subordinate to the beauty of the life of 
the individual soul, it is a reflection of the negative 
side of the philosophic life. I he perfect gentleman 
divines or recognizes that the exercise of the soul in 
public service points beyond itself to a private exercise 
of the soul w hich would be an end in itself. I he gentle¬ 
man is aware of the legitimacy, and even to some 
extent the desirability, of w’ithdraw ing from political 
life for the sake of a superior private life, fhis aw are¬ 
ness is a key part of the justification of his claim to 
greatness. 

The perfect gentleman will be led toward a life of 
private leisure. He w ill not pursue a truly philosophic' 
leisure. But in the best ease he w'ill, together w ith 
friends, occupy himself w ith the cultivation of the arts 
and literature (see Politics viii). 

Such gentlemen are not as rare or as difficult to 
produce as philosophers, but they are still rare. In 
addition, they must be very wealthy in order to lead 
semileisured lix es. Fwen in the best circumstances they 
will probal)ly l)e in a minority. The best republic, 
the repul)lic w'hich is the w ished-for goal of political 
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life, is, then, an aristocracy. Perfected political virtue 
or justice is consequently not merely love of the laws 
and the community or fatherland; it is love of the 
laws and community of an aristocracy which fosters 
leisured gentlemen (the good man is rarely a simply 
good citizen: Politics 1276^ 16-1277^ 33). Justice or 
political virtue is not simply a “passion,” but rather 
passion “guided by right reason.” Virtue is more than 
political virtue, and it is inegalitarian. 

Now we are in a better position to see clearly what 
it is that has been abandoned in Montesquieu’s separa¬ 
tion of political virtue from moral virtue. Montesquieu 
does not explicitly deny the existence of private moral 
virtue. Indeed, in language reminiscent of Aristotle, 
he alludes once to “laws of morality” which remind 
each man of what he owes to himself. But these laws 
of morality are said to be the province of “the 
philosophers” and not of “the legislator” (I 1; see chap. 
3, note 10, above). Moral virtue has the same status 
as Christian or religious virtue. Insofar as it is not 
reduced to political virtue (compare III 5, note a and 
IV 5 with XXIV 8), it is silently forgotten. Montes¬ 
quieu never discusses moral virtue thematically or 
show's any basis for it in human nature. He speaks 
of no political order which fosters or depends on moral 
virtue. 

This does not mean, of course, that he denies the 
existence of a way of life preoccupied with a sense 
of personal honor and concerned with taste, art, and 
intellectual pursuits. What he does hold is that such 
a life has no intrinsic connection with the free self- 
government of a republic. Montesquieu implicitly 
refutes the contrary claim of .Aristotle and Plato by 
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having recourse to the historical facts and to the reality 
of republican [X)litical life. In a republic, virtue always 
means patriotism and public spirit: devotion to the 
freedom of the community. No citizen in any actual 
republic could seriously associate virtue or praise¬ 
worthiness with intellectual pursuits. 

This line of argument emerges most clearly in Mon¬ 
tesquieu’s very curious discussion of the “laws of Plato” 
in the book devoted to education (IV 6-8). He treats 
Plato’s utopian arrangements as serious practical pro¬ 
posals; but in order to do so he must disregard the 
most important aspects of both the Republic and the 
Laws. By ignoring all the differences between the Laws 
and the Republic, and by forgetting the philosopher- 
kings and the nocturnal council, the community of 
women and children, and most of the education, he 
can call the “laws of Plato” a “correction of the laws 
of Sparta” (IV 6). This is the light in which he persists 
in seeing Plato: if Plato’s suggestions are to be taken 
seriously, they must be reduced to a “correction” or 
“perfection” of Sparta (VII 16). From this point of 
view, the education in music which Plato and Aristotle 
propose cannot be considered as the peak of the 
citizen’s education. Montesquieu recognizes that “all 
the ancients thought” that “music was necessary.” 
But, in bold contradiction to the very passages in Plato 
he quotes, Montesquieu explains this “paradox” by 
claiming that music is necessary only as a palliative 
to correct the excesses of the education in citizen vir¬ 
tue. Increased community emphasis on education in 
virtue turns into concentration on the defense and 
glory of the community through military virtue. 
Music was only needed to ameliorate the harsh ten- 
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dencies of this warlike spirit. According to Montes¬ 
quieu, “It is impossible to imagine that music inspires 
virtue; that would be inconceivable; but it mitigates 
the ferocity of the institution [of gymnastics and train¬ 
ing for war].” But according to the remark of Socrates 
in the Republic, which Montesquieu quotes in a foot¬ 
note as follows, “Damon will tell you which sounds 
are capable of giving birth to baseness of the soul, 
insolence, and the virtues opposite to these [namely, 
greatness of soul and moderation]” (IV 8; cf. Republic 
400^). As for “speculative sciences,” Montesquieu 
mentions that they are of no use because they make 
men “savage [unsociable]” (cf. XIV 7).^ 

The human type concerned with honor, and tend¬ 
ing toward an interest in artistic and literary taste, 
is found above all in monarchy, according to Montes¬ 
quieu. In monarchic as opposed to despotic one-man 
rule, the power of the prince is limited and balanced 
by the power of an hereditary, landed aristocracy 
whose members are preeminently concerned with 
their personal and class prerogatives. Montesquieu’s 
critical discussion of the nature and effects of honor 
is implicitly a critique of the pride which Aristotle 
saw as the core of “greatness of soul” and which he 
claimed reflected human perfection. It is true that 
Montesquieu thinks primarily of noblemen in modern 
Europe and Aristotle thinks primarily of Greek noble¬ 
men. And there are important differences: Christian¬ 
ity, the point of honor, and chivalry are all new 
developments. Nonetheless the core remains the 
same, as can be seen immediately from the similarities 
between Aristotle’s description of the proud man and 
of the kalon, or “the noble,” which is the aim of the 
gentleman, and Montesquieu’s description of honor. 


66 


Participatory Republican ism 

Honor is “ambition,” personal ambition, for “prefer¬ 
ence and distinctions” (III 7). Honor understands 
“virtue” to consist of “a certain nobility”; the man 
of honor “does not judge the actions of men as good, 
but as beautiful, not as just, but as grand”; “as soon 
as honor finds something noble in actions, it is either 
the judge who makes them legitimate or the sophist 
who justifies them.” In that world of honor, “one hears 
always three things said: that one must have in one’s 
virtue a certain nobility, in one’s ways a certain frank¬ 
ness, in one’s manners a certain politeness.” Honor 
is the sphere of the virtues which look to oneself rather 
than to others: “The virtues which it shows us are 
always less what one owes to others than what one 
owes to oneself ” (IV 2). 

Montesquieu shows the difficulty with pride or 
honor in two ways. In the first place he indicates that 
the pride and honor one finds in aristocracy is alien 
to political virtue. The “ambition” of honor “is perni¬ 
cious in a republic” (III 7). Its virtues are “not so 
much those that call us to our fellow-citizens, as those 
that distinguish us from them” (IV 2). Moreover, 
“honor has its own laws . . . and doesn’t know how 
to bend” (III 8; cf. IV 2, final paragraph). 

More important, the self-esteem which is the end 
of honor is hollow. Both the “laws of morality” of 
the traditional philosophers and the “virtues” of honor 
are concerned with “what one owes to oneself ” (cf. 
I 1 with IV 2). But as it turns out, the honor which 
Montesquieu describes in the passages quoted above 
is, “philosophically speaking, a false honor.”® It is 
preoccupied chiefly with the opinions of other men—it 
seeks as “recompense the noise of its actions” (III 7). 
It is hence closely tied to arbitrary convention: “Honor 
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is a prejudice” (IV 2, p. 265, note a). It prides itself 
on pointless self-restraint, and is full of “caprice” (III 
8); its dictates are “bizarre” (III 10; IV 2; V 19). In 
the Considerations on the Greatness of the Romans and Their 
Decline^ Montesquieu remarks that: 

Self-love \amour-propre\ love of our conservation, 
transforms itself in so many ways and acts by 
such contrary principles, that it makes us sacrifice 
our being for the sake of love of our being. . . . 
(chap, xii, p. 136) 

The peaceful activities which are the source of the 
nobility’s self-esteem are not based on true, perma¬ 
nent, or natural things. The only solid basis for the 
nobility’s sense of superiority is its prowess in war, 
its capacity to conquer others by brute force and cun¬ 
ning. Not refined leisure or philosophy but war “in 
fact ... is the distinguished profession because its 
hazards, its successes and misfortunes, both lead to 
greatness” (IV 2).® 

Montesquieu seems to argue that, while it may be 
immensely attractive to find that a man “glorifies con¬ 
tempt for his life” (III 8) and looks down on many 
other things most men pursue, such contempt is not 
truly glorious unless it has a clear, positive goal. Politi¬ 
cally speaking, “true glory” goes with “love of the 
fatherland . . . self-renouncement . . . and all the 
heroic virtues that we find in the ancients” (III 5). 
Personal honor may seem remarkable and charming, 
but it is seen ultimately as having no coherent aim 
beyond the satisfaction of exaggerated vanity. 

This whole antiaristocratic line of argument is vi¬ 
tiated, however, by what Montesquieu is compelled 
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to admit later in The Spirit of the Laws. As w o. shall 
see, he is forced to concede that in circumstances of 
peaceful leisure and commercial enterprise—such as 
existed in'Athens and exist now in France—selfish 
preoccupation with honor and vanity can produce a 
society possessing a certain love of taste, wit, and 
intellectual pleasure for its own sake (see XIX 5-8, 
XXI 7, and chapter vii below). In other words, Mon¬ 
tesquieu seems compelled to recognize the potential 
in the love of honor which Aristotle advances as the 
justification of aristocracy. It is not certain that Mon¬ 
tesquieu ever adequately disposes of this difficulty in 
his defense of democracy. Our detailed investigation 
of how he interprets the aristocratic concern for what 
one might call the pleasure of contemplation of the 
beautiful must be postponed until chapter 7 below. 
Here Montesquieu draws our attention to the fact 
that this concern is principally only a vehicle of vanity; 
later he w ill show that insofar as it transcends vanity, 
it is ultimately not a serious concern of the aristocrat. 
1 he aristocrat himself does not consider it to be seri¬ 
ous, and this posture on the part of the political class 
most in touch w ith “the life of the mind” reveals, 
according to Montesquieu, the human truth about that 
life. Philosophy or contemplation for its own sake is 
not by nature a serious concern of man. Fherefore 
it cannot ultimately justify any regime. 

Having arrived at an understanding of what is 
implied in .Montesquieu’s new' democratic teaching on 
the nature and principle of the participatory republic, 
we are ready to examine in more detail the way of 
life in such a regime. But before doing so, it is appro¬ 
priate to pause briefly in order to complete our analysis 
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of Montesquieu’s classification of the forms of govern¬ 
ment. 

Montesquieu’s rejection of the possibility of un¬ 
selfish virtue outside the context of the democratic 
community is reflected in his understanding and 
evaluation of the forms of one-man rule. For although 
he agrees with Aristotle in separating monarchy from 
despotism, his reasons for this division are quite new. 

Aristotle’s difficulty appears clearly when he 
treats of monarchy. . , . He doesn’t distinguish 
the species by the form of the constitution but 
by accidental things, like the virtues and vices 
of the prince; or by irrelevant things like the usur¬ 
pation of the tyranny, or the succession to the 
tyranny. (XI 9) 

Montesquieu uses Aristotle’s opposite terms, 
monarchy and tyranny, interchangeably. What counts 
is not whether the prince gained the throne 
legitimately, or whether he will use his power vir¬ 
tuously; what counts is the “form of the constitution,” 
its “nature” or “particular structure.” One cannot rely 
on virtue to keep the holder of power from abusing 
it; “it is an eternal experience that every man w ho 
has power is led to abuse it” (XI 4). Accordingly, 
w'hcncvcr all power is in the hands of one man, the 
government is almost always a despotism where all 
citizens are slaves to the pleasures of the prince. .All 
are moti\ated by fear and insecurity. Despotism is 
an assault on “human nature” (II 4; V'lII 8, 21). Com¬ 
pared w ith the insecurity and even atrocity of this 
government, all other governments can be said to be 
good, or “moderate” (111 9, 10; 15; VI 1, 2, 9, 
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16, 19; VIII 9). Only in a political system where the 
power of the prince is checked and balanced by inde¬ 
pendent powers are the citizens not subject to despotic 
slavery. Montesquieu thinks that such a system has 
been most nearly achieved in the monarchies of 
medieval and modern Europe, where the power of 
the king has been balanced by the independent power 
of the aristocracy. This structural balance of powers 
is strengthened and enforced by the “principle” which 
the structure calls into being and which pervades and 
animates it: honor, pride, or the sense of personal 
glory. Despite the unjust usurpation on which 
monarchy is based (VII 4) and the many irrationalities 
to which its honor or exaggerated vanity leads, it has 
the advantage of requiring that individual persons be 
respected—in a degree varying with social class. 

Montesquieu must be somewhat cautious in 
evaluating monarchy as opposed to republicanism, 
for, as he often notes, “we” are subjects of a 
monarchy. He begins The Spirit of the Laws by express¬ 
ing his gratitude for being born in monarchic France 
(Preface). Nevertheless, in Books II through V \\q seems 
to indicate the superiority of the participatory repub¬ 
lic: “They did things [in the ancient republics] which 
we do not see any more today, and which astonish 
our little souls” (IV 4; cf. IV 6: “the corruption of 
our modern times”). “In monarchies . . . the state sub¬ 
sists independently of . . . all those heroic virtues 
which we find in the ancients, and of which we have 
only heard in speech” (III 5). The far-reaching qualifi¬ 
cations which must be added to this praise emerge 
only gradually, as Montesquieu unfolds his examina¬ 
tion of the consequences of the republican principles. 
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The first step in that examination is the discussion 
of education in republics (Book IV). Every regime 
must imbue its citizens with the motivating passion 
which is the principle of the government. The laws 
of education are therefore the most important after 
the “fundamental laws” themselves, and especially in 
a republic: “it is in republican government that one 
has need of all the force of education” (IV 5). The 
necessary devotion of each citizen to the rest has a 
link to man’s natural inclinations insofar as the love 
of the small community can be understood as an 
enlargement on the one hand of man’s capacity to love 
his family and on the other hand of his sense of “hu¬ 
manity” or attraction to members of his own species 
(cf. I 2 with IV 1, 7; V 2; VI 15; and Persian Letters, 
nos. 11-14). But these inclinations are so much weaker 
than man’s natural egoism that a transformation 
of that egoism is required in addition. Democracy 
stands or falls by the strict subordination of each to 
the whole; yet men are selfish enough that they will 
always be tempted to neglect their political duties in 
the assembly, in public office, or in war, in order 
to pursue private pleasure and gain. The community 
must therefore guide and restrict the private lives of 
its citizens. The citizens must be enthusiastic about 
such restriction and control. F'nthusiasm about subor¬ 
dinating the private to the public requires education. 

Montesquieu begins his description of republican 
education by underlining the distance \\ hich separates 
its spirit from the spirit of education in modern times. 
Ancient republican education produced men capable 
of far more noble and self-sacrificing deeds than does 
modern education. The chief cause of this difference 
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is not that the ancient education was more strict or 
more detailed, but that it was simple and uncontradic¬ 
tory. In modern times we receive three different and 
contradictory educations. Montesquieu alludes here to 
the pernicious effect of Christianity on political moral¬ 
ity. Our first education is from our father. This is 
that simple moral training and humanizing process 
common to all civilized peoples; the moral training 
would seem to include the quasi-natural principles of 
equity existing prior to positive law. In all except the 
public-spirited republican regimes, this teaching is at 
a certain tension with what is required “in the world” 
in order to protect oneself from other selfish men. 
Nevertheless, the simple morality is commonsensical; 
it is based on the rational requirements of social life. 
It therefore retains a certain force. But in modern 
times the moral education given by our fathers is dis¬ 
torted by our “masters,” the Christian moral 
authorities, in the light of an impractical ideal of per¬ 
fection. This transformation makes the tension 
between public-spiritedness, or morality, and the 
world seem much greater. It has the tendency to make 
men believe that the requirements of success “in the 
world” rule out any adherence to unselfish virtue. In 
modern times then, especially in Catholic monarchies, 
Christianity contributes to the contempt for virtue, 
the extreme self-regarding tone of public life, and 
makes more difficult the establishment of a regime 
based on political virtue. Political virtue is not only 
“not a Christian virtue”; it is endangered by Christian 
virtue (cf. II 4: in a republic there can be no indepen¬ 
dent clergy). 

The primary aim of educational policy in a republic 
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is the removal of any influences which might con¬ 
tradict the education given by the father to his chil¬ 
dren. Contrary to what Plato and Aristotle taught, 
even in the best republic the laws of education are 
not “laws given by the legislator.” This is first 
indicated by the title of Book IV in contrast to the 
title of Book V. And in the chapter on “education 
in a republican government” Montesquieu says that, 

it is to inspire [love of the laws and fatherland] 
that education ought to be attentive. But, in order 
that the children have it, there is a sure means; 
this is that the fathers themselves have it. One 
is usually the master of giving to one’s children 
one’s knowledge; one is even more so the master 
of giving them one’s passions. If that doesn’t turn 
out so, it is because \v hat was done in the paternal 
home is destroyed by impressions outside. (1\ 

5) 

Montesquieu does not seem to think it necessary to 
go into the details of this family education; it would 
not seem to be difficult as long as the institutions of 
the society do not corrupt the education “by impres¬ 
sions outside.” .\fter all, virtue is “a very simple 
thing.” 

After thus describing republican education, Mon¬ 
tesquieu turns somewhat unaccountably to an exami¬ 
nation of “some institutions of the Greeks,” to which 
he devotes the remaining three chapters of Book IV’.*® 
d he institutions discussed are the institutions actually 
in Sparta and some other Greek cities like Sparta, 
and the institutions suggested as improvements or 
“corrections” of Sparta by Plato. I hese institutions, 
which Montesquieu calls “singular,” create a society 


14 


Participatory Republican ism 

radically devoted to political virtue and opposed to 
private life. Lycurgus “shocked all accepted usages”: 
while promoting justice among the citizens (making 
them fully political and thus self-determining, and 
moderate about private indulgence), he encouraged 
larceny to promote valor, enforced a harsh rule over 
a slave population in order to give citizens leisure for 
fully public lives, and permitted “atrocious senti¬ 
ments” of homosexuality while weakening private 
family love (cf. XX111 7). He deprived the citizens 
of all access to private wealth by banishing the arts, 
commerce, and money. Plato is said to have improved 
on this nearly total communization by abolishing all 
private property, emphasizing polytheistic piety in 
order to support self-renunciation, and keeping all 
strangers away (IV 6). 

Such institutions require that the city become like 
a large family. Privacy is all but eliminated. These 
laws “suppose a singular attention of all the citizens 
one to another” (IV 7); education ceases to be a con¬ 
cern of the fathers and becomes a concern of the 
magistrates. 

Montesquieu does not at first reveal the extent to 
which these extreme republican communities should 
or should not serve as guides for political life. He 
speaks of the “wisdom” and “genius” of the legislators 
and of the “grandeur and the glory” Sparta reached 
as a result of such laws, but he does not endorse the 
institutions. He says that “these sorts of institutions 
can go well in republics . . . , but for inducing honor 
in monarchies, or for inspiring fear in despotic states, 
so much care isn’t needed” (IV 7); he does not say 
whether “so much care’’ is needed in republics. 
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Montesquieirs repetition of the pejorative term 
“singular" in deseribing the institutions points to his 
recognition of the fanaticism, or extremeness, of such 
communities (cf. 1\' 6, 7 with XII 30; XXIII 7, 17; 
and XI\' 14; X\ III 19; cf. also Persian Letters, no. 
116). The core of the difficulty appears in the last 
chapter (I\' 8), where Montesquieu shows what such 
communities have as their aim or goal. I he Greek 
“popular governments" (including Plato’s as inter¬ 
preted by Montesquieu) were preoccupied with the 
preparation for w ar; the total devotion of the citizens 
to this as w’cll as other public business required a large 
number of slaves (cf. XXIII 17). Montesquieu gives 
two examples of such communities w hich arc not war¬ 
like; but these are communities of Christian priests 
or zealous Christian pacifists living, isolated, in 
America and possessing firearms (which the natives 
lack). Montesquieu seems to imply that the uncom¬ 
promising participatory community, if not aimed at 
religious fanaticism, becomes dedicated to w’ar and 
slavery. He cannot endorse these institutions because 
of their ugly consequences, as well as the tremendous 
sacrifices they require. Yet he cannot simply dismiss, 
or criticize, or even remain silent about these w arlike 
communities because he recognizes that they express 
a natural and inevitable tendency of the full dedication 
to political virtue. That they reveal the tendency of 
virtue appears, if we reflect on the implications of 
Montesquieu’s description of the w^ay of life of a virtu¬ 
ous republic. As w'c shall see, he in great part concedes 
the difficulties w'hich Aristotle found in the goals of 
political virtue. 
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After his discussion of education, Montesquieu 
describes in Book \’ what he considers to be the 
appropriate institutions of a democracy. The greatest 
danger to public-spiritedness is concern with private 
property and gain. The best practical solution is strict 
equality of property (V 5). But equality of property 
is usually impractical. Fhe practical substitute is “a 
census \\ hich reduces or fixes the differences at a cer¬ 
tain point,” that is, an establishment of classes of 
property-holders and a confiscation of property in 
excess of a certain “mediocre amount” (V 5). The clas¬ 
sification will make it possible to establish “particular 
laws to equalize, so to speak, the inequalities by 
charges imposed on the rich and help given to the 
poor” (\’ 5). And “it is not sufficient, in a good democ¬ 
racy, that the portions of land be equal; they should 
also be small” (V 6). Private property “beyond what 
is necessary for the family” brings a taste for private 
pleasures and greater wealth (V 3, 6). Community 
of property is introduced as much as possible by heavy 
taxation on all superfluity, maintenance of a large pub¬ 
lic treasury, and great expenditures on public monu¬ 
ments and projects (III 3; 3; VII 3). All gifts, inheri¬ 

tances, doweries, every transference of property (“in 
short, all the ways of contracting”) must be strictly 
supervised with a view to preventing inequality (V 
5). 

These property regulations are accompanied by 
restrictions on private business. Private commerce 
must be forbidden. The spirit of commerce is the 
spirit of private gain; it leads to inequality and the 
forgetting of virtuous self-renunciation. A city cannot 
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moderate the spirit of commerce: '‘In order to maintain 
the spirit of commerce, it is necessary . . . that this 
spirit reign alone, and not be hindered by another” 
(V 6). Solon’s Athens, though admirable in some 
institutions, leads to Periclean Athens where “a rich 
man would despair to think some believed him depen¬ 
dent on a magistrate” (V 7). At the same time, Montes¬ 
quieu prefers Solon’s Athens over Sparta insofar as 
the citizens are not “idle” in Athens. Idleness leads, 
if not to luxur\\ to militarism (cf. 1\" 6-8 with XXIII 
17). In addition, idleness requires man\' slaves, and 
Montesquieu wishes to avoid a slave population: “In 
a good democracN’ where one doesn’t spend except 
on what is necessary, each ou^ht to render account 
of how he gains his living; because from whom else 
will he receive it.^’’ (M 6). It is best, therefore, that 
the citizens be \’comen farmers (IV 8, note g). 

Insofar as these economic arrangements cannot 
achieve perfect equality, they must be reinforced by 
careful public supervision of manners and morals. We 
note in passing that Montesquieu understands moral 
supervision to be necessary for the sake of equality, 
not for the development of individual excellence. 
V^irtue exists for the sake of equality, or for the preser¬ 
vation of each man’s self-governing freedom. A power¬ 
ful body of censors, preferably holding office for life, 
should supervise public life and life within the family 
to make sure the traditional simplicity and austerity 
arc everywhere preserved. The wide-ranging author¬ 
ity of this body will leave punishment of “crimes” 
to the law; it will “note laxity, judge negligences, and 
correct faults.” Its punishments will include exen the 
death penalty. I'he “subordination” of young to old 
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and of all citizens to magistrates must be “extreme,” 
as it was in Sparta. Most extreme of all is the subordi¬ 
nation of children to fathers, which should be as it 
was in Rome where fathers controlled the property 
of their children throughout their lives and had the 
power to punish them even with death (V 7, 19). The 
harsh inhumanity and arbitrariness of such regulations 
are sacrifices necessary for the sake of preserving 
equality and virtue. 

Montesquieu does not emphasize the fact, but this 
rigid control of manners and morals is supported by 
popular belief in divine sanction: the members of “the 
fixed body which is by itself the rule over morals” 
will be “exposed to the view of the people as the 
similitudes of the gods” (V 7). Citizens will be encour¬ 
aged to give up their superfluous wealth as offerings 
to the gods (V 3). The most virtuous republics w'ere 
the most religious: 

There w'as no people, says Livy, where dissolu¬ 
tion introduced itself later than among the 
Romans. . . . The holy oath had so much force 
among that people that nothing attached more 
to the laws. . . . Rome was a ship held by tw'o 
anchors in a storm: religion and custom. (Till 
13: cf. XIX 22) 

Religion is always the best guarantee one can 
have of the morals of men. {Considerations, Works, 

II, 120-21) 

The republic requires a civil religion which places no 
reservations on whole-hearted devotion to political 
life, a religion whose tenets are no more and no less 
than a support for the law's and customs. For this 
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reason there is no need for Montesquieu to discuss 
religion at length; and, for obvious reasons, he does 
not want to underline the fact that virtue is incompati¬ 
ble with Christianity and, indeed, goes hand in hand 
with paganism (IV 4; cf. Considerations, Works, II, 176- 
77, 196, 199, 203; Persian Letters, nos. 2, 11-14; 
“Dissertation on the Policy of the Romans in Reli¬ 
gion,” Works, I, 81-92). 

The democracy Montesquieu pictures for us is one 
where the commitment of private individuals to public 
life is great but not total: where there is a modicum 
of private land, where the citizens farm their own plots 
and thus escape the idleness and some of the reliance 
on slaves characteristic of Sparta (although there must 
still be a few slaves to perform the functions of arti¬ 
sans, IV 8). The citizens must be poor, without the 
comforts commerce brings. They must sacrifice much 
privacy and security to the watchful scrutiny of the 
public censors. They do not give up as much as Lycur- 
gus and Plato demanded, but the degree of self- 
renunciation and lack of liberty is severe. It appears 
justified by the freedom of participation in self- 
government. 

Yet even as he does homage to this freedom, Mon¬ 
tesquieu casts doubt on its status and true worth. Two 
considerations lie at the root of his reservations. First, 
although freedom originally meant personal freedom, 
the citizens of the democracy are forced to sacrifice 
almost everything personal. Second, and more funda¬ 
mental, freedom as self-determination is in principle 
not an end in itself, but a means to personal safety 
and comfort; but in a democracy, self-rule becomes 
an end in itself. These theoretical difficulties are man- 
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ifested in the actual content, or lack of content, of 
the lives of the citizens. 

For what, after all, is this participatory freedom, 
this free community life, for the sake of which so 
much is given up.^ On the one hand, the republic does 
guarantee to each individual a certain degree of safety 
and comfort. But this is considered by all to be of 
secondary importance; the self-renunciation which is 
virtue exists for the community as a whole and for 
its common good, not for individuals and their private 
goods. But what is the common good, the common 
life, beyond the practice of self-restraint? Virtue or 
self-restraint tends to become not only in appearance 
but in reality an end in itself. To a degree, the activity 
of virtue can be an end in itself. Beyond the mainte¬ 
nance of defense, the securing of food and other neces¬ 
sities, political activity will be occupied with regulat¬ 
ing and supervising the behavior of all. Still, once the 
“great things,” the fascinating work of revolution and 
founding (V 7) is finished, once no one is too poor 
or too rich, once public and private education is under 
way, can this kind of domestic political supervision 
be understood as a sufficient content for human life? 
Can it justify the tremendous sacrifices made in its 
name? Can men be expected to be satisfied with it? 

We have learned in Book I that man is attracted 
to his fellow man by two natural social bonds. There 
is a sense of kinship, compassion, or humanity for 
other members of the human species in general; and 
there is family love, which sharpens and focuses the 
sense of humanity and adds to it yet another tie. If 
these passions were man’s primary and deepest pas¬ 
sions; if in addition they could be extended to embrace 
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all the members of a small democracy; and finally, 
if the democracy could become like a large family in 
its institutions and customs—if, in short, the picture 
Usbek gives in the story of the stateless Troglodytes 
(Persian Letters, nos. 11-13) represented the truth about 
man—then the virtuous democracy would approach 
a natural and satisfying solution to the political prob¬ 
lem. But in fact none of these conditions is possible: 
above all, man’s egoistic desire for security and com¬ 
fort is far stronger and more deeply rooted in his 
nature than any social passion. Republican self- 
devotion is therefore always a restraint, a distortion 
of human nature. Unless it leads to some reward or 
satisfaction beyond itself, it is profoundly unsatisfy- 
ing. 

Montesquieu indicates the questionableness, even 
the emptiness, of the life of virtue that animates a 
republic most clearly and succinctly in the chapter 
entitled, “What Virtue Is in the Political State.” He 
compares the republican community to a monastery, 
saying: 

Why do monks love so much their order? Pre¬ 
cisely because of what makes it insupportable. 
Their rule deprives them of all the things the 
ordinary passions aim at—there is left only one 
passion, the passion for the rule itself. The more 
austere it is, the more it restrains their passions, 
the more power it gives to the only passion it 
leaves unrestrained. (V 2) 

Political virtue, as we have seen, does not point 
beyond itself; but political virtue is only restraint. The 
passion which fills most of the life of a republican 
citizen resembles therefore a kind of blind dev'otion. 


82 


Participatory Republicatiism 

a “self-renunciation” for the sake of self-renunciation. 
Like a monastery, a republic represents a way of life 
which is to a great extent a pointless, or fanatical, 
asceticism. 

1 he kind of democracy Montesquieu presents as 
best—poor, public-spirited, peace-loving, unam¬ 
bitious—may be able to exist in some times and places. 
But Montesquieu indicates that there are tremendous 
forces which draw it in the direction of war or at 
least to constant preparation for war. Let us picture 
for a moment the virtuous republic: almost all private 
aims have been sharply choked off; great human 
energies have been harnessed, high-spirited selfless¬ 
ness and devotion to the community or fatherland are 
pervasive. Lacking any satisfying or rewarding goal 
within the community, the citizens tend to find their 
happiness in the contemplation and fostering of the 
glory of their country, its greatness as revealed in its 
superiority to its neighbors. The citizens’ love of the 
fatherland becomes identical with their devotion to 
the glory of the fatherland. Personal ambition has been 
transformed into “the desire for true glory” (III 5). 
“Heroic virtues” look to the performance of “great 
things.” 

l o people for whom nothing is wanted except 
the necessities, there is left only the desire for 
the glory of the fatherland and themselves. (VI1 
2 ) 

The desire for glory and national preeminence leads 
naturally to the desire for superiority and victory in 
war. Military prowess appears as the test of virtue: 
it is the criterion Montesquieu himself suggests (III 
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3; cf. VIII 11, IV 6-8). And it is not necessary to 
invent enemies. Practically every republic has 
neighbors; it is eventually in competition with or 
threatened by them, especially if it is small: “Little 
societies have more often the right to make war than 
great societies, because they are more often in the 
situation of fearing destruction” (X 2). The threat is 
lessened, but the desire for glory remains, even if the 
republic enters into a federated defensive alliance (IX 
1-3). And citizens of a republic, because all their love 
for fellow men is turned inward upon their fellow 
citizens, are not restrained from the full brutalities 
of war by a sense of humanity (IX 1; X 2, 4-6). 

Montesquieu’s unambitious republic is a possible 
regime, but it will not possess those “heroic virtues 
which we find in the ancients”; its virtue will not be 
e.xercised, or reveal itself, in “great things.” It must 
count on a kind of “mediocrity” and barrenness in its 
own virtue (V 3). Montesquieu shows most clearly 
the difficulty in the persistence of such a situation 
by his use of examples. He does not give a single 
example of a republic that even approximates the con¬ 
ditions he sees as best. His proposals remind one of 
his description elsewhere of Rome under Numa 
(Considerations, Works, II, 70-71), but a regime like 
Numa’s Rome is and remains a monarchy. As soon 
as Rome became a republic, it was set on the road 
xo e\w\)\Yiz (Considerations, Works, 11, 71). xMost of Mon¬ 
tesquieu’s examples are drawn from Greece. Yet he 
tells us that “it is necessary to regard the Greeks as 
a society of athletes and warriors” (IV 8; XXII1 17; 
cf. Considerations, Works, 11, 99: “the spirit of liberty, 
honor, and glory . . . animated the Greeks”). The 


H 


Participatory Republicanism 

only alternative in Greece to regimes which somehow 
imitate Sparta were commercial regimes: “There were 
in Greece two kinds of republic: one kind was mili¬ 
tary, like Sparta; the others were commercial, like 
Athens” (V 6). Montesquieu seems by his examples 
to teach that republics must either take the path of 
war and glory or surrender to private aims: 

It is necessary . . . that a republic fear something. 

. . . Justin attributes the extinction of virtue at 
Athens to the death of Epaminondas. Having no 
more emulation, they spent their revenues on 
holidays. . . . (VIII 5) 

Montesquieu begins by rejecting Crete and Sparta, 
but the nature of virtue and the history of republican¬ 
ism force him to accept Crete and Sparta as the out¬ 
standing examples of republicanism. 

But one cannot even leave it at saying that repub¬ 
licanism points in the direction of the warlike Greek 
republics. To gain a comprehensive understanding of 
Montesquieu’s interpretation of republicanism, it is 
necessary to compare what he says about virtue and 
republicanism in The Spirit of the Laws with what he 
says about the same subjects in the Considerations. For 
our purposes, it is sufficient to mention some of the 
salient points. 

It would at first seem unfair to take Rome as the 
model for the small, public-spirited republic, for 
Rome had a unique history which appears to be a distor¬ 
tion of republicanism. Yet Rome represents the out¬ 
come, or the full development, of the same profound 
tendencies which lead in the direction of Sparta. Tlie 
Romans, like the Spartans, were “a people who loved 
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glory” {(Considerations^ Works^ II, 113, note a; 85; cf. 
XXIII 21,23 with VIII 16). The predominant cause 
of Rome’s wars was the patriotic ambition of its most 
talented citizens: 

Princes have . . . periods of ambition . . . , but 
in a republic that has chiefs who change every 
year, and who seek to make signal their magis¬ 
tracy in order to get another, there is not a 
moment lost for ambition; they get the Senate 
to propose a war to the people. . . . (Co«- 
siderationSj Works, II, 72; cf. 70, 85, 140) 

The incentive to war given by public ambition is 
enforced by the factional strife between rich and poor, 
or nobles and freemen, which leads the city to seek 
unity and greater wealth in war. This factionalism 
may have been partly due to faulty arrangements and 
chance occurrences at Rome, but these cannot explain 
it fully, for “at Rome the fortunes were nearly equal” 
{^Considerations, Works, II, 84; cf. 81 and V 5). Faction 
seems a rather natural consequence of a free-spirited, 
self-governing people {XXIX 3). The mass of citizens, 
passionately devoted to public life, seem likely to mag¬ 
nify minor class differences into serious quarrels. 
Montesquieu disagrees with the traditional censure of 
faction in republican Rome; faction is a sign of republi¬ 
can health: 

One hears, in the authors, only that the divisions 
destroyed Rome; but it isn’t seen that these divi¬ 
sions were necessary, that they have always been 
and always will be. It was only the expansion 
of the republic which was bad. ... It was very 
necessary that there were divisions in Rome: and 
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these warriors, so fierce, so bold, so terrible in 
external affairs, could not have been very moder¬ 
ate in domestic affairs. l o ask, in a free state, 
for men Jiardy in war and timid in peace is to 
wish for impossible things, and as a general rule, 
e\ery time you see everyone tranquil in a state 
that gi\es itself the name of republic, you can 
be sure that there is no liberty there. {Considera¬ 
tions, Works, 11, 119;cf 116, 187, and Machiavelli, 
Discourses, 1, iv) 

For these reasons, the Roman engagement in 
“eternal war” subsisted “by the principle ol its govern¬ 
ment” {Considerations, 11, 73). I he “good laws” and 
“virtue” of the republic led to empire, and empire 
is the destruction of virtue and good laws, f or democ¬ 
racy is most endangered by the spirit of extreme equal¬ 
ity, or the loss of the habit of obedience (VI11 2). 
Great national successes give the people an o\er- 
w eening pride which destroys the spirit of obedience; 
the citizen army loses not (at first) its military prow ess 
and discipline, but its sense of subjection to the city 
(\nil Considerations, Works, 11, 117). Empire brings 
corrupting luxury and swells the population w'ith 
foreigners who destroy the homogeneity and intimacy 
necessary for a self-goxerning community ifZonsidera- 
tions. Works, 11, 117-18): 

This is a thing that one has seen always, that 
good laws, which made a little republic become 
great, become a burden w hen it has grow'n large; 
F)ecause they were such that their natural effect 
w'as to make a great people, and not to goxern 
it. {Considerations, Works, 11, 119-120; cf. 173) 

Not only is the republic corrupted internally, but 
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its conquests naturally require it to exercise “a kind 
of tyranny” (cf. Considerations, Works, II, 71-72, 153, 
178, with X 13, 14, esp. p. 390). Since tyranny exer¬ 
cised by a city is no more justifiable than tyranny 
exercised by a man, Rome’s principles fostered the 
internal tyranny of the emperors: “That terrible 
tyranny of the emperors came from the general spirit 
of the Romans. . . . the Romans, accustomed to play¬ 
ing with human nature . . F {Considerations, Works, II, 
147-48). Well may Montesquieu say: 

It is here that one must see the spectacle of 
human things. That one should see in the history 
of Rome so many w'ars undertaken, so much 
blood spilt, so many peoples destroyed, so many 
great deeds, so many triumphs, so much of politi¬ 
cal skill, of wisdom, of prudence, of constancy, 
of courage; this project of invading everywhere, 
so well formed, so well sustained, so well com¬ 
pleted, to what end is it, e.xcept to serve the hap¬ 
piness of five or six monsters? What! This senate 
did not destroy so many kings e.xcept to fall itself 
into the basest slavery under some of its most 
unworthy citizens, and to exterminate itself by 
its own decrees! {Considerations, Works, II, 150) 

.\s Dax'id Lowenthal has remarked, the Considera¬ 
tions is a “melancholy” book.^^ Contemplation of the 
outcome of virtue is deeply disquieting. 

I he free, participatory life of a republic, the politi¬ 
cal role for which the individual sacrifices so much, 
thus emerges as profoundly dubious. It has an empti¬ 
ness and a powerful tendency to fill that emptiness 
with war, conquest, slavery, and despotic empire. 
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Democracy at first appeared to be the only form of 
government not devoted to the domination of some 
men over others for the sake of low and selfish 
ends. But the virtue, the political freedom, of democ¬ 
racy, is revealed to he a means which is aimed at no 
stable or consistent end. .\nd for the sake of this politi¬ 
cal freedom the individual is forced to make tremen¬ 
dous sacrifices of his freedom to pursue his selfish 
wants, his security, his physical comfort and preserva¬ 
tion. 

But this pursuit of selfish wants can he the basis 
for another, more limited, but more consistent under¬ 
standing of freedom, and even for another kind of 
regime founded on freedom in this other sense. Prior 
to the notion that “liberty” means freedom for positive 
political participation in self-rule, is the notion that 
“liberty” means freedom/row domination, pain, and 
fear. Prior to any positive goal, project, or activity 
which can be thought to be the end of government, 
government is intended to protect the citizenry. Mon¬ 
tesquieu can claim to have shown how the supposed 
great positive goals of government—virtuous public¬ 
spiritedness and private honor—are unsatisfactory as 
ends in themselves. This is in a way the substantiation 
of his teaching about human nature in Book I. The 
demonstration of the inadequacy of the various histori¬ 
cal proposals leaves as the only solid end of govern¬ 
ment the negative aim of merely providing security. 
Political experience supports the view that human 
nature is directed at nothing and is guided only by 
the impulsion to avoid discomfort and the threat of 
death. Phis understanding of liberty, implicit in the 
presentation of the nature of man and of government 
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in Books I and II, is brought to the foreground again 
in Book VI, when Montesquieu turns from an elabora¬ 
tion of the principles and the “political” laws of the 
various regimes to a discussion of the effect of the 
political laws on the “civil” laws, the laws which pro¬ 
tect the individual. 

It has been noted that Book VI seems out of order 
and should be put with Book XII, or vice versa, for 
both treat the same theme. It might seem more 
reasonable to postpone the material in Book VI until 
Book XII, for it naturally follows the introduction of 
the theme of “liberty of the individual,” to be 
introduced in Book XI. 

But there is a good reason for adumbrating the 
theme of individual liberty here in the present context. 
For, in addition to showing which political and civil 
laws are most conducive to individual liberty (Books 
XI-XIII), Montesquieu wishes to study and compare 
the status of personal liberty in the traditional forms 
of government. Having revealed the dubiousness of 
the positive goals of those regimes, he now displays 
their merits and demerits from the point of view of 
the true, negative goal. On the one hand he will show 
to what extent and by what means each of the regimes 
is conducive to security; on the other hand, he will 
reveal the extent to which they fail to protect the 
individual from his fellow citizens. Especially insofar 
as the latter fact becomes clear. Book VI serves to 
recall the reader from the perspective of participatory 
freedom to the perspective of Book I, that of freedom 
as security. Book VI forces him to reflect on the dif¬ 
ficulties of republicanism, and prepares him for the 
great issue of The Spirit of the Laws, the issue between 
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ancient republicanism and modern England, which 
becomes explicit in Book XI. We see here, as we will 
see again and again, the characteristic style of iVIontes- 
quieu’s presentation: much of the apparent contradic¬ 
tion or disorder in The Spirit of the Laws is caused by 
the way in which its teaching unfolds^ revealing at each 
stage the incompleteness or inadequacy of a previous 
perspective. 

Montesquieu begins Book VI with a chapter on the 
simplicity of noncriminal “civil law.” The simplicity 
or complexity of “civil law” is directly related to the 
security of life and property because complexity of 
law helps guarantee against arbitrary fiat in judging 
and administering. Complexity of law forces the judge 
to take account of the variety of individual circum¬ 
stances, and requires that precedent be investigated 
and followed. Simplicity permits a thoughtless univer- 
salism in the one institution where the individual seeks 
to compensate for the crudeness of law’s universality. 
Complexity is characteristic of law in monarchies, 
where the hierarchy of independent powers requires 
differentiation in law and the pervasive sense of honor 
requires meticulous treatment of each individual. Sim¬ 
plicity is characteristic of despotism, where all men 
have the status of slaves. In a chapter which by its 
title claims to deal with all three kinds of government, 
Montesquieu is silent about republics. He indicates 
that this is not caused by a slip in memory by the 
remarkable fact that here, and only here in the whole 
oiThe Spirit of the Laws^ he says that he “was forgetting 
to say” something. Montesquieu remembered all that 
he wanted to say in this chapter. His silence about 
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the simplicity or complexity of civil law in a republic 
forces us to think about the topic and why he should 
not mention it. The reason would seem to be that 
since in a republic private property is severely 
restricted and each citizen has very little private busi¬ 
ness with other citizens, noncriminal civil law would 
be unimportant and simple (cf. XVIII 13: “It is the 
divisions of lands which principally extends the civil 
code”). Montesquieu does not Spell this out because 
it implies the unseemly fact that in a republic civil 
law will be closer to the simplicity of despotism than 
to the complexity of monarchy. A republic treats all 
citizens the same, and it does not respect private honor 
or property nearly as much as does monarchy. Indeed, 
as we have seen, a republic tries to overcome the 
private sphere to a very great degree. Of course, in 
a despotism the individual is left with nothing; in a 
republic he is recompensed by participation in public 
business and property. 

After this single chapter on noncriminal civil law', 
Montesquieu devotes the rest of Book VI to the subject 
of criminal law. He immediately makes clear the great 
importance of this theme and the new' sense of the 
word “liberty” which is emerging. Criminal law' is 
“the thing in the world that it is most important for 
men to know,” since it is directly connected w ith “the 
liberty and safety of the citizens.” .\t first Montesquieu 
uses the two terms—liberty and safety—as if they were 
not identical. But at the end of the same paragaph, and 
twice in the rest of the chapter, he uses only the one 
term—liberty. Liberty no longer refers to participa¬ 
tion in government; it is identified with “safety,” and 
especially protection from arbitrary injury hy govern¬ 
ment. 
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While Montesquieu seemed to indicate that the civil 
law of a republic is simple, he says that the criminal 
law in a republic “should have at least as many for¬ 
malities as"in monarchies.” He continues; “In each 
government, the formalities are augmented to the 
extent to which one is concerned with the honor, for¬ 
tune, life and liberty of the citizens” (\ \ 2). There 
is clearly a difficulty here; for, as we have seen, a 
republic lacks the differentiation of classes and groups, 
and the pervasive respect for individual “honor and 
fortune,” that bring complexity to law in a monarchy. 
On the one hand, the criminal law in a republic is 
gentle because each citizen is cherished; but on the 
other hand, republican law is characterized by sim¬ 
plicity and uniformity, which would imply harshness. 
The republic counts on the self-restraint of magistrates 
instead of relying on more trustworthy institutional 
restraints in order to prevent abuses threatening to 
the individual. In addition, a republic places much 
greater demands on its citizens; they have more to 
do w ith public affairs, wTere their w^eaknesses or vices 
are more likely to be seen as criminal, and they are 
in general under closer scrutiny. For the same reason, 
the civil law^ is far more extended. In a monarchy, 
and even within the ruling class of an aristocracy, 

although all crimes are public by their nature, 
one distinguishes, nevertheless, crimes truly pub¬ 
lic from crimes private, thus called because they 
offend a particular person more than the w hole 
society. But, in republics, private crimes are 
more public, that is to say, shock the constitution 
of the state more than they shock individuals. 

. . . (Ill 5; cf. Ill 4, note a; XI 18) 

The consequences for individual security of these con- 
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flicting tendencies of republican criminal law are illus¬ 
trated in the rest of Book VI. 

In republics, criminal judgments follow the strict 
letter of the law. This prevents arbitrary bias: “There 
is no citizen against whom one can interpret a law” 
(VI 3). The prohibition on interpretation goes with 
the fact that in a republic the people as a whole act 
as the judge. But this means at the same time that 
the judgment is strict, without any possibility of mod¬ 
eration or adjustment. There is in fact no real 
“judging” in the criminal courts of a republic: 

In monarchies, the judges act in the manner of 
arbiters; they deliberate . . . they take council 
.... At Rome and in the Greek cities the judges 
do not communicate with one another. . . . This 
is because the people judge . . . but the people 
is not a jurisconsult; all those modifications and 
temperaments of arbiters are not for it. . . . (\d 


4) 

Fhe fact that the people judge means that in a 
republic the sovereign is judge, as well as prosecutor: 
something which is characteristic of despotism, but 
not of monarchies (VI 5, 6, 7; XI 6, p. 404). This 
situation is of course particularly dangerous in republi¬ 
can trials for treason where, unless the institution is 
modified, “the political interest forces, so to speak, 
the civil interest, for it is always an inconvenience 
that the people itself judge offenses committed against 
it” (VI 5). l o protect “the safety of the individuals” 
in trials for treason, the law must, like Solon’s, 
introtluce some form of independent appellate 
judiciary or make some other ad hoc provisions, such 
as allowing voluntary exile before trial. 
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Just as there is no independent and permanent 
judiciary in a republic, so there is no independent 
prosecutor: 

At Rome, it was permitted to a citizen to accuse 
another. That was according to the spirit of a 
republic, where each citizen ought to have a zeal 
without limits for the public good; where each 
citizen is understood to have all the rights of the 
fatherland in his hands. (\'l 8) 

Everyone is continually subject to the scrutiny of his 
fellow citizens for any indication of crime. Indeed, 
Montesquieu points out, there may be a penalty for 
failing to inform on others. I hc abuses to which such 
“zeal without limits” may lead are obvious (“even vir¬ 
tue has need of limits” [XI 4]). In contrast, “today,” 
in the modern monarchies, the public prosecutor per¬ 
forms this function, leaving the citizen “tranquil.” 

Having thus discussed some of the salient topics 
of criminal procedure, Montesquieu devotes the rest, 
or the greatest part, of Book W to a discussion of 
the penalties of criminal law. The penalty—the inflic¬ 
tion of death and suffering—is that part of law which 
most directly endangers the security of the individual. 
Nothing reveals Montesquieu’s own interest, in con¬ 
trast to that of a good republican, more clearly than 
this emphasis on the penalties. Montesquieu is almost 
completely uninterested in the moral effect of criminal 
law. In fact, he seems more interested in the danger 
to the individual from criminal penalties than he is 
in moral education altogether: he devotes twelve chap¬ 
ters and fourteen pages to his discussion of penalties, 
whereas he devotes only eight chapters and twelve 
pages to the book on education. 
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In the context of the discussion of penalties, Mon¬ 
tesquieu begins to refer with some frequency to 
“human nature.” While human nature faded into the 
background in the earlier discussions of republicanism 
and virtue, it comes to the foreground again in the 
remarks about the proper limits on the harshness of 
penalties. The threat of arbitrary death or suffering 
is against nature and “natural defense” (VI 9, 13, 17); 
numerous harsh physical penalties are not necessary 
to preserve order; therefore, “let us follow nature” in 
prescribing, w'hcrever possible, penalties w hich do not 
lead to physical harm (VI 12). 

Both republics and monarchies, in contrast to 
despotisms, arc characterized by gentle penalties. 
Both can rely on the sense of shame w hich accom¬ 
panies virtue and honor instead of on the fear of physi¬ 
cal punishment. In both, but especially in republics, 
there arc neither extremely happy nor extremely 
unhappy men, and it is men in such conditions who 
are “carried to harshness”; “it is only the mediocrity 
and mixture of good and bad fortune which gi\ es soft¬ 
ness and pity” (\ 1 9). Nevertheless, here again the 
gentle tendencies of the republic are mixed w ith harsh 
tendencies. 

Montesquieu agrees with Li\’y that one can praise 
the “humanity” of the Romans, and say that “no 
people ever more loved moderation in punish¬ 
ments” (\'l 15). ^ et he indicates that at least on one 
occasion “the people were strongly carried tow ard ter¬ 
rible punishments” and had to be restrained by the 
Senate. Montesquieu explicitly criticizes Lixy for 
overlooking the cruelties Rome permitted under the 
Decemv irs. At the end of the prev ions l) 0 ()k he pointed 
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out that “one is astonished” at the harsh penalties of 
the Aereopagus in Athens. He remarks that “savages” 
and “monks” are harsh because of their poverty and 
hardness; but the republic was earlier compared to 
a monastery, and the w arlike education in the Greek 
republics tended to incite “anger and cruelty” (VI 9; 

2; IV 8).*^ Montesquieu finds himself literally 
incapable of speaking about the harshness of the treat¬ 
ment of “slaves among the Greeks and Romans”: “I 
hear the voice of nature w hich cries against me” (VI 
17). Finally, in the very chapter where he follow s Livy 
in praising the Romans, he refers us to the Considera¬ 
tions, w'here he says: 

I'he Romans, accustomed to playing wfith human 
nature in the person of their children and slaves, 
could scarcely comprehend that virtue we call 
humanity. . . . When one is cruel in the civil 
state, w'hat can one e.xpect of mildness and 
natural justice? (II, 148; cf. V 7; II 283; IX 1, 
note b; X 3) 

Montesquieu continues the general theme of the 
effect of the various regimes on the liberty of the 
individual in Book VII, dealing w ith laws regulating 
pleasure, luxury, and the condition of women. Here 
he explicitly returns to some extent to the discussion 
in Books IV and \' of the impact of the principle 
of government on private life, private property, and 
the family (\41 2, note a). 

Luxury is constituted by “commodities w hich one 
gives oneself by the work of others.” Luxury therefore 
goes hand in hand wfith an inegalitarian order in w'hich 
some work for the sake of others. It follows that “in 
order that the riches remain equally divided, the law' 
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must give to each only the physically necessary” (VII 
1). Where men have more private property than the 
minimal necessities, some will attend to private 
pleasures, and spend; others will attend to amassing 
private wealth, and acquire; and inequality will be 
established. Republics therefore require strict sump¬ 
tuary laws (VII 2). 

In a monarchy, on the contrary, there should be 
a promotion of luxury and the commerce based on 
luxury in order to promote a greater flow and distribu¬ 
tion of the wealth possessed by the nobles. In 
monarchies, luxury is “a usage one makes of the 
liberty one possesses.” Citizens of a monarchy can 
say that “the examples of the harshness of the ancients 
have been changed into a way of life more agreeable.” 
Monarchies are not interested in “self-renunciation” 
for the sake of public service; the nobles, through lux¬ 
ury and commerce, render to the poorer citizens “the 
physical necessity” they once took from them and gain 
an “agreeable way of living” for themselves (VII 4). 

Intimately connected with the question of how 
much luxury political society allows or encourages is 
the question of the status of women. Montesquieu, 
perhaps more than any other political philosopher, 
calls attention to the importance of the place of women 
in a political order. He does not believe that the nature 
of women is the same as the nature of men; and every 
form of government must somehow come to terms 
with this natural division in the human species. The 
source of woman’s unique nature is her role in sexual 
love and motherhood. I hese roles are very different 
in the different forms of government; under most, it 
is not possible for women to fulfill both roles equally. 
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In particular, in a republic requiring self-renunciation 
and strict education, the sexual freedom of women 
must be sharply restricted. 

Chastity, continence, simplicity, and fidelity of 
women are of supreme importance in a republic, for 
“public incontinence ... is joined with luxury, which 
always follows it and which it always follows” (VII 
14). Luxury arises because erotic love weakens or 
replaces the passionate love of the fatherland which 
makes self-renunciation and endurance possible: “If 
you leave in liberty the movements of the heart, how 
can you restrain the weaknesses of the spirit?” (VII 
14). Men refuse to do their public work: “The com¬ 
merce of gallantry . . . produces laziness” (VII 8). 
Instead of being preoccupied with public affairs, men 
become concerned with obtaining things which please 
or adorn their women: “Gallantry , , . gives a price 
to all the little nothings, and lowers everything impor¬ 
tant” (VII 8), Men forget the dictates of glory and 
“one conducts himself only according to the maxims 
of ridicule which the women know so well how to 
establish” (VII 8). Where women have “liberty,” 
“their weakness does not permit them pride, but only 
vanity,” and therefore they will not occupy themselves 
and their men with great things but only with the 
adornments of luxury, “their quarrels, their jealousies, 
their indiscretions, their dislikes, their inclinations, 
their piques, that art which little souls have of interest¬ 
ing great souls” (VII 9). They will corrupt the men 
and ignore or corrupt the children. In these remarks 
Montesquieu presents only the worst side of a regime 
where women are free; we saw in his discussion of 
the warlike sense of honor in Book IV, and we will 
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see in his later descriptions of France and England, 
that the evil effects of woman’s freedom are counter¬ 
balanced in nondemocratic regimes by other good 
effects. But in a republic based on renunciation of 
private interests, 

there are so many imperfections attached to the 
loss of virtue in women. . . . When this principal 
point is lost, so many others fall that one can 
regard, in a popular state, public lack of conti¬ 
nence as the last of misfortunes and the certitude 
of a change in the constitution. (VII 8) 

In a republic, therefore, in contrast to a monarchy, 
women lack “liberty.” They are not slaves, as they 
are in despotisms, but neither are they free: “In repub¬ 
lics, women are free by the laws, and held captive 
by the customs” (VII 9); “the institutions of the 
Romans put women in a perpetual tutelage . . . and 
it appears . . . that they were very much confined” 
(VII 12). This of course means that women cannot 
have within their own control any property to speak 
of (VII 15). But the restrictions go much beyond that. 
Lightness must be banished from woman’s life: “the 
good legislators have in republics required of the 
women a certain gravity in their manners” (XVI 9; 
VII 8). I he republic enforces this code of manners 
through special censors or inspectors and “domestic 
tribunals” which “watch over the general conduct of 
women” (VII 10). Fhese tribunals are closely allied 
to the more general censors who supervise and correct 
the conduct of all the inhabitants (cf. VII 14 with 
V 7, V 19, VIII 14). Of course, any artistic presenta¬ 
tion must conform to these manners (\4I 10, note 
d). In the administration of this “correction, ” the 
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individual is not protected by the strict letter of any 
law: 

The punishments of this tribunal must be arbi¬ 
trary, and were in fact; because all that which 
regards customs, all that regards rules of mod¬ 
esty, can scarcely be comprised in a code of laws. 
(VII 10) 

In a participatory republic women cannot be free, 
and the lo\’e of men and women, “the movements of 
the heart,” cannot be free. A republic will strive to 
follow' that “beautiful custom of the Samnites” which 
made “love and beauty . . . so to speak, the rew'ard 
of virtue” (\ II 16). According to Montesquieu this 
tends to lead, how'cver, to unseemly consequences. 
If the love of male for female is prevented, the love 
of male for male, which does not run all the risks 
caused by the “weakness” of women, may well have 
to be tolerated or even encouraged to some extent: 

In the Greek cities where one didn’t live under 
that religion w’hich, among the men too, estab¬ 
lished purity as a part of virtue . . . , a blind 
vice reigned in an unbridled manner, w'here love 
had only a form w hich one does not dare to name, 
w hile in marriage only friendship w as found. . . . 

(\ II 9, cf. note a ad. loc.; I\ 8; Mil 11; Xll 

6 ) 

The risk of such distorted passion is part of the price 
one pays for participatory republicanism. In attempt¬ 
ing to substitute love of the community for love of 
the tamily, the republic undermines the lo\’e of the 
lamily. 

I he democratic republic, by establishing legal 
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equality, imitates the equality of the state of nature 
(VIII 3); no man is ruled by the arbitrary will of 
another. But for the sake of this equality in govern¬ 
ment, the democracy makes a considerable sacrifice 
of the security, comfort, and freedom from constraint 
or imprisonment, of the individual. By the end of his 
presentation of participatory republicanism, Montes¬ 
quieu has made perfectly clear the inadequacy of the 
republic’s protection of the individual, his life, his 
comfort, his property, his family, and his natural incli¬ 
nations. 

Insofar as the status of republican government and 
its participatory freedom is called into doubt, the 
status of monarchy rises, and it becomes more a ques¬ 
tion w'hich of these two regimes is preferable. PVr 
in a monarchy there is no need to restrain man’s selfish 

j 

natural passions: “In monarchies, politics does great 
things with the least virtue it can’’ (III 5). The princi¬ 
ple of monarchy, unlike that of a republic, “is favored 
by the passions” (\ 1 5); “in a monarchy one doesn’t 
need so much constraint” (\' 7; cf. IV 7). The compe¬ 
tition of selfish independent pow'ers and selfish 
individuals seeking honor prevents anyone from hav¬ 
ing despotic pow'er, and promotes respect for the 
indix’idual throughout the society: 

Ambition is dangerous in a repul)lic. It has good 
effects in a monarchy; it gives the life to this 
goxernment. . . . k'ach aims at the common good 
believing that he aims at his particular interests. 

(Ill 7; cf. \' 14) 

As we have seen, monarchic civil and criminal huv 
give greater procedural protection to the individual. 
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and there are fewer acts which are considered crimes. 
In a monarchy, more than in a republic, men and 
women are left alone in comfort, unthreatened and 
unconstrained. For these reasons Montesquieu begins 
in Book VI to use frequently his twofold categoriza¬ 
tion of regimes as “moderate” or “despotic.” A regime 
is “moderate” insofar as it pursues a course opposite 
to despotism. Despotism is characterized hyfear; mod¬ 
erate regimes are characterized by security. Monarchy 
seems at least as secure, or “moderate,” as a republic 
(V 14; VI 1, 2, 9, 16, 19; cf. Ill 9, 10; V 15; VII 
17). Thus Montesquieu can say at the end of the pre¬ 
sentation of the traditional forms of government: 

I he inconvenience is not when the state passes 
from moderate government to moderate govern¬ 
ment, as from a republic to a monarchy, or from 
a monarchy to a republic; but when it falls and 
throws itself from a moderate government to 
despotism. (VIII 8) 

Montesquieu also points out in his book on the cor¬ 
ruption of the principles of the various regimes that 
monarchy is less threatened by corruption than is 
republicanism. The selfishness of the monarchical 
principle goes less against the grain than the self- 
renunciation of the republican principle. In addition, 
monarchy is less dependent on the maintenance of 
its “principle” than is republicanism. Montesquieu 
seems at first to say that all forms of government are 
equally endangered by corruption of their principles; 
but most of his examples and much of his discussion 
of the downfall of the constitution and the laws caused 
by the contamination of the principle deals with 
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republics (VIII 11, 12, 14; note especially the silence 
about monarchy in VIII 12 and 14). The maintenance 
of the nature or structure of monarchy, the balance 
of competing powers, is at least as important as the 
maintenance of the principle, and is somewhat inde¬ 
pendent of the principle (VllI 6-7).^® A monarchy 
depends more on institutional restraint than on human 
restraint. Monarchy may be more stable than repub¬ 
licanism as well as being more moderate. 

In addition to the second, monarchical kind of 
“moderate government,” there is a third, to which 
Montesquieu makes a number of rather Delphic allu¬ 
sions in the first eight books: the commercial republic. 
He has told us that “there were in Greece two sorts 
of republics; some were military, like Sparta, others 
were commercial, like Athens” (V 6). In commercial 
republics public spirit is attenuated; the citizens are 
concerned primarily with private aggrandizement. If 
the citizens are prudent enough to enforce limits on 
the evil effects of commerce—inequality, selfishness, 
growth in size—a kind of stable compromise between 
republicanism and anarchy is possible. Of course, 
from the point of view of participatory republican 
freedom and military power, such a republic is 
inferior. Nevertheless, it has some advantages. It is 
truly peaceful, for the citizens are occupied with com¬ 
merce, and its riches can to some extent help it to 
defend itself. It is therefore possible for it to avoid 
the consequences of great success in war. It is much 
easier for a commercial city to enter into defensive 
federations, for it need fear less that the purity of 
its morals will be corrupted by close associations with 
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neighbors, and its way of life is less threatened by 
the dilution of patriotism that association with other 
cities must imply. The spirit of commerce, pru¬ 
dently understood, brings with it certain virtues— 
“frugality, economy, moderation, work, prudence, 
tranquility, order, and rule” (V 6; cf. VII 2, 
6)—which give the city stability and some strength. 
The citizens are not subject to as much constraint as 
in a pure republic. And these advantages appear even 
greater once one has seen the difficulties in pure 
republicanism. 

The commercial republic has the difficulties 
inherent in its compromise. It is too committed to 
republicanism to give its citizens as much individual 
freedom as monarchy gives; and its commitment to 
republicanism also keeps it small and hence poorer 
and more vulnerable. On the other hand, it is too 
committed to private wealth to enforce vigorous public 
spirit: Athens and Syracuse are the great examples 
of republics corrupted from within (VIII 2); the grow¬ 
ing power of the commercial class helped destroy 
Rome (XI 18). Commercial republics tend to grow 
in wealth and power even without war, and when 
they do grow they are even more vulnerable than 
growing noncommercial republics {Considerations^ 
Worksy II, 83; VIII 4). Nevertheless, Montesquieu 
draws our attention to the example of classical Mar¬ 
seilles, a city one hears little about in the writings 
of the ancients. The history of Marseilles, a city which 
remained moderate, shows that the internal balance 
of opposites in a commercial republic can sometimes 
endure in times and places where small republics are 
possible (VII 15, note b; .VIII 4; XI 5; XX *4-5; 
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although consider XXI 11). The alternative rep¬ 
resented by this uneasy combination of natural selfish¬ 
ness and virtue is never entirely dismissed by Montes¬ 
quieu, insofar as he never entirely dismisses the attrac¬ 
tiveness of participatory freedom. Yet because he finds 
the justification for virtuous republics so weak, Mon¬ 
tesquieu is more attracted by the commercial aspect 
than by the public-spirited aspect of those republics. 
Dedication to commerce is a dedication to individual 
security, comfort, and gain which brings with it cer¬ 
tain “virtues” beneficial to others in the community. 
It therefore has many of the advantages of the concern 
with honor and none of the inconveniences or “bizarre¬ 
ness” of exaggerated vanity. What commerce does 
not bring per se, and a key part of what the small 
commercial republic lacks, is the balance of competing 
selfish powers which at once restrains and gives energy 
to monarchy. The commercial republic is therefore 
required to continue to count on political virtue and 
all it entails, while at the same time undermining that 
virtue. Only a regime which somehow combined the 
monarchical balance of powers with commerce could 
successfully devote itself wholeheartedly to individual 
liberty or security. Such a regime Montesquieu finds 
in England. 
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LIBERAL REPUBLICANISM 


In the Second Part of The Spirit of the Laws Montes¬ 
quieu turns to a study of the relation between the 
laws and the liberty of citizens. From the progression 
of the argument in the first eight books the reader 
might at first expect Montesquieu simply to draw out 
the consequences for liberty of the three constitutions 
and their principles (see especially the plan as stated 
in I 3). But instead, as is intlicated by the title of 
Book XI, Montesquieu ceases to give a central place 
to the consideration of the three forms of government 
to which we were introduced in Books 11 through 
VIII, and confronts us w'ith a new' kind of constitution 
devoted exclusively to liberty. On the other hand, the 
reader has been prepared for this development. 

In his presentation of the traditional forms of gov¬ 
ernment, Montesquieu has revealed the inadequacies 
of their particular principles and the aims w hich derive 
from those principles. He has thereby pointed to the 
desirability of a government having no other purpose 
than the security and comfort of its citizens. He finds 
the principles of this desired government in the modern 
constitution of England, properly understood and 
interpreted. Book XI is the presentation of this con¬ 
stitution, and the books w'hich follow all deal in one 
w'ay or another with its consequence for political life 
in all times and places. 
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1 he books immediately preceding Book XI form 
an appropriate conclusion to the study of the tradi¬ 
tional forms of government and a fitting transition to 
the new English form. I'hese books deal with the pres¬ 
ervation of the lives of the citizens through the pre¬ 
vention or moderation of war. In them Montesquieu 
moves from a discussion of the principle of each 
regime, of w hat is unique to each, to a discussion 
of what all the regimes and all men have in com¬ 
mon—the need for defense (compare the titles of 
Books II through VIII with the titles of Books IX 
and X).^ In the discussion of defense, Montesquieu 
returns emphatically to the themes of “human nature” 
and “natural law.” He does this in chapters entitled 
“On War” and “On the Right of Conquest” (X 2, 
3). Montesquieu thus reminds us of the natural condi¬ 
tion of man—the state of nature which becomes a state 
of war—and of the principles of politics deduced from 
that natural condition as presented in Book I. While 
the needs generated by the particular principles of the 
various regimes Montesquieu has presented may not 
be solidly grounded in man’s nature, the need for pres¬ 
ervation most certainly is. As we have seen, the 
ancient virtuous republic is not very successful at fos¬ 
tering peace or encouraging humanity in warfare. 
Indeed, it seems to foster w ar and encourage brutality. 
It is therefore not surprising that in this context, when 
speaking al)out concern for the preservation of life in 
warfare, Montesquieu for the first time praises the 
superiority of modernity over antiquity: “It is neces¬ 
sary here to render homage to our modern times, to 
contemporary reason, to today’s religion, to our 
philosophy, to our morals” (X 3). Montesquieu thus 
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prepares us for his presentation of a new regime 
devoted to security. 

Montesquieu begins Book XI with a rather difficult 
and compressed resume of the understanding of 
liberty we have seen emerging in the earlier books. 
He starts from the mixture of truth and error in the 
most generally held opinions about liberty^; his inten¬ 
tion is to show the error in the common opinion \\ hich 
holds that republics, especially democracies, are free 
\\ bile monarchies are not. 

Liberty means many things to many men because 
men’s inclinations and tastes \ary, l)ut in general it 
means doing as one wishes. Therefore “each has called 
lil)erty the government w hich conforms to his cus¬ 
toms or his inclinations.” Almost exery kind of gov¬ 
ernment has l)een called free at one time or another. 
Yet liberty has most often been associated w ith repub¬ 
lics, for there the laws, rather than men, seem to rule 
or, in other words, men seem to be less enslaved to 
other men’s wishes. Moreover, since doing as one 
w ishes seems to require not only not being ruled by 
others but also ruling, or “having power,” oneself, 
liberty has been understood to be most at home in 
democracy. It is there that “the people seem almost 
to do w hat they want” (XI 2). 

But in placing liberty in democracy, men ha\e “con¬ 
fused the pow er of the people w ith the liberty of the 
people” (XI 2). It is a mistake to understand liberty 
as the “power” to do “as one wishes”—that is to say, 
it is a mistake to identify liberty w ith independence 
(XI 3). Montesquieu identifies liberty w ith a life lived 
under the rule of law. A man is tree only when he 
limits his doing as he w ishes to activities not forbidden 
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by law. In order to understand this somewhat 
paradoxical definition of liberty, a definition which 
separates liberty from independence, we must remind 
ourselves of the implications of human independence. 

VVe remember that if men living together in society 
were all independent, or free to do as they wished, 
the result would be a state of war (I 3). .-Ml men are 
naturally in competition for the scarce material goods 
necessary to live and live comfortably; men free to 
do as they wish will steal, will kill or dominate one 
another in order to get goods for themselves and to 
prevent others from depriving them of these goods. 
Doing as one wishes in society is self-destructive or 
self-contradictory; men in a position to do as they wish 
in society are not free because they are threatened 
with force, violence, and death (XXVI 15, 20). T he 
only free men are those who are secure and safe from 
these threats; this security is achieved through the crea¬ 
tion of a “state” which regulates the behavior of men 
so as to put an end to w'ar and the acts w'hich bring 
war. The essence of the state is the “union” of the 
individual “wills” with the “pow'er” to enforce those 
wills (1 3; 11 2). The state “unites” tlie wills by making 
each individual limit his selfish desire for security and 
other things so as not to endanger the similar desire of 
others. The state does this through laws w'hich can 
thus be called expressions of a “general will” (XI 6, 
p. 399). Life under law is the only life w hich is secure 
and therefore free (XI 3). 

"Fhc essence of law is therefore w ill and formal uni¬ 
versality. 1 luman will and its object, security, pre¬ 
dates law; what law contributes to man is the means 
for universalizing and thereby making truly enforce- 
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able the selfish human will. Law does not, as was 
traditionally thought, embody dictates of gods or of 
reason which show to man better and higher objects 
of aspiration. Law gives to man only a rationality in 
form. Hence Montesquieu’s definition of liberty in 
terms of the restraint imposed by law is not a return 
to the traditional understanding of liberty in terms of 
restraints imposed by reason and law. That restraint 
was understood to be imposed for the sake of the culti¬ 
vation of certain higher human faculties. For Montes¬ 
quieu, the necessary legal restriction is limited to what 
is required in order to achiexe universally what each 
man originally desires. What initially appears to be 
a definition of liberty in terms of law is in fact a defini¬ 
tion of both liberty and law in terms of security of 
the individual. This is made perfectly clear two chap¬ 
ters later: “Political liberty in a citizen is that tranquil¬ 
ity of spirit w hich comes from the opinion w hich each 
has of his security” (XI 6; cf. XII 1, 2). The liberty 
of government is rule of law'; but liberty of govern¬ 
ment exists for the sake of liberty of the citizen (cf. 
XI 1 with XII 1). 

Montesquieu understands law as, above all, form. 
I'he form of law, its universal applicability, becomes 
more important than its content; more precisely, the 
form guarantees the goodness of the content. Since 
no man in his senses w ills insecurity for himself, no 
matter how’ much men’s tastes and desires vary, the 
rulers of a state w ill alw ays promote liberty, their 
intentions w'ill always be good, as long as they express 
their authoritative volitions in the legal form—univer¬ 
sal applicability to themsches as w'ell as others. In 
order to achiexe security or liberty it is therefore suf- 
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ficient to construct a system that insures the rule of 
law. One must hasten to add that the rule of law is 
not quite enough. Rule of law insures the goodness 
of the government’s intention; but the rulers may be 
victims of factual error, mistaken judgment, or even 
blinding superstition. There must therefore be provi¬ 
sion for enlightenment and prudence. Still, the key 
to liberty is law as formal universality. 

Now it is evident that not every authoritative civil 
pronouncement constitutes a law (cf. XXVI 20). Mon¬ 
tesquieu does not emphasize this because he wishes 
to avoid as much as possible undermining obedience 
to law. For in almost any civil society which makes 
some attempt at rule of law most men are better pro¬ 
tected than in the state of war—that total absence of 
law resulting from revolution. Initially, then, Montes¬ 
quieu keeps in the background the standard by \\ hich 
law can be judged and termed false law. Nevertheless, 
when identifying liberty with obedience to law, Mon¬ 
tesquieu makes it clear enough that he does not mean 
that obedient subjects of despotic “laws” are free: 
“Political liberty is found only in moderate govern¬ 
ments” (XI 4). 

Moreover, even in nondespotic governments there 
exists true rule of law only in the degree to which 
the government promulgates and enforces laws which 
make all citizens secure. Republics, including democ¬ 
racies, do not necessarily possess liberty or rule of 
law: “Democracy and aristocracy are not free states 
by their nature” (XI 4). 1 hey may provide their citi¬ 
zens with some security but they are willing to dilute 
that security in the name of another goal—virtue. One 
can say that democracies make the mistake of suppos- 
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ing that true political liberty requires autonomy or 
self-legislation. But we have learned from the analysis 
of human nature in Book I and of autonomous virtue 
in Books 11 through \dM that this exercise of the will 
in self-government has no justification independent of 
its contribution to security. Completely free exercise 
of the will is a desirable thing in thought or philosophy 
but not in action or politics: 

Philosophical liberty consists in the exercise of 
one’s will or at least (if it is necessary to speak 
in all the systems) in the opinion one has that 
one exercises one’s will. Political liberty consists 
in security or at least in the opinion one has of 
one’s security. (XII 2) 

Political autonomy, while it may produce security, 
is not necessary for it and can in fact be dangerous 
to it. Virtue is an insufficient restraint on those who 
hold power; more important, virtue itself tends to 
threaten the security of individuals—“virtue itself has 
need of limits” (XI 4). 

Montesquieu carefully refrains from saying that 
monarchy is “not free by its nature. ” By this silence 
he implies that monarchy is free by its nature.*^ 
Monarchy does not require the self-sacrifice of virtue. 
And by its system of checks and balances monarchy 
prevents any group or individual from gaining the 
power to make nonuniversal rules which oppress some 
other group or individual. In monarchies, we 
remember, “the laws take the place of all those virtues 
of which there is no need” (III 5). The difficulty with 
traditional monarchy, of course, is that it excludes the 
non-noble classes from many of the benefits of the 
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regime, and the security it does provide is based on 
the irrationality or insecurity of the “code of honor.” 
A truly free regime would require at the least some 
combination of republican egalitarianism with a more 
rational balance of power. 

In perfectly characteristic fashion, Montesquieu’s 
presentation of the government which represents the 
rational solution of the problem of human nature does 
not take the form of an imagined model. Instead, he 
draws a picture of the living regime of England. This 
picture is not intended as an exact or complete replica 
of English political life (XI 6, p. 407); but it 
extrapolates or modifies only in the direction of mak¬ 
ing more reasonable the principles and possibilities 
Montesquieu sees in England’s laws. 

The English government is characterized by almost 
complete abandonment of reliance on virtue. Montes¬ 
quieu never mentions virtue or education \\ hen discuss¬ 
ing England in Books XI and XIX; it was ridiculous, 
a “spectacle,” to see England try to establish a democ¬ 
racy founded on virtue because “those who took part 
in affairs had no virtue at all” (III 3). Nor does “honor” 
play any more than a secondary role. England is a 
“republic” and even a “democracy” (V 19; XII 19; 
XIV 13), but it docs not rely on the principle which 
seemed essential to a republic. England is a new' kind 
of repul)lic which “hides under the form of a 
monarchy” in order to achieve the end of freedom 
(V 19; XI 5; XIX 27, p. 580). 

I lere in his discussion of political liberty and the 
English constitution devoted to liberty, Montesquieu 
surely does not emphasize the fact that free govern- 
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merit neither requires nor encourages virtue, not to 
speak of the fact that it requires and encourages lack 
of virtue. Several hundred pages later, when he 
returns to a discussion of England, \\ ith a description 
of its way of life—its “customs, manners, and mor¬ 
als”—he makes explicit that 

all the passions being free there, hate, envy, 
jealousy, the ardor for enriching and distinguish¬ 
ing oneself, will appear in their full extent. . . . 
Each individual . . . will very much follow his 
caprices and his fantasies. . . . Often, in that 
nation, one can forget the laws of friendship. . . . 
(XIX 27) 

By the silence here, and by his refusal to state clearly 
how England is related to the enumeration of regimes 
in Book II, Montesquieu is willing to allow the careless 
reader to become confused about the sharp distinction 
between English republicanism and the virtuous form 
of republicanism, and about the distinction between 
English monarchy and the form of monarchy based 
on the principle of honor. 

There would seem to be two reasons for Montes¬ 
quieu’s reticence. Eirst, although the English constitu¬ 
tion is based on the collective selfishness of its citizens, 
it still requires a minimal devotion to the whole on 
the part of each citizen. VVe have seen in Book XI 
the importance of law-abidingness for freedom; we 
remember from Book I that every society requires 
adherence to certain principles of equity or reci¬ 
procity; and national defense will require a certain 
capacity for self-sacrifice. While Montesquieu thinks 
that enlightened selfishness can go far in supplying 
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the motive for these restraints, he still thinks it neces¬ 
sary that the principle of self-interest be somewhat 
muted. 

Second, the advocacy of free government is much 
more effective rhetorically if it does not underline the 
distinction between freedom and virtue, or freedom 
and honor. And as long as one succeeds in getting 
men to support freedom and to emulate English 
institutions, one need not be too worried by the effects 
of their talk about virtue. In this rhetorical enterprise 
Montesquieu was amazingly successful. Probably the 
greatest failing of most commentators on The Spirit 
of the Laws has been their blindness to, or confusion 
about, Montesquieu’s radical opposition between 
ancient republicanism and modern English repub¬ 
licanism, and between traditional monarchy and En¬ 
glish monarchy.^ 

England is free because it provides security for every 
individual. It is republican or even democratic because 
it gives sovereignty to the people (XI 6, p. 399). It 

achieves this without the “inconveniences” of the vir- 

* 

tuous government of all by all, but by making govern¬ 
ment the product of an institutionalized competition 
of selfish individuals and private factions whose 
struggle checks the possibility of oppression without 
destroying the force necessary to government. 

Of “the principle” of the English form of govern¬ 
ment Montesquieu does not speak. The English con¬ 
stitution does not have “a principle” in the same way 
that the other forms of government do. Eor in the 
other forms of government the animating principle 
was “a particular passion,” a “modification of the 
soul,” while England is animated by the conflicting 
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struggle of “all the passions,” which are left “free” 
(XIX 27). Where all the passions are free, or where 
there is the least “modification” of man’s soul, it is 
the course of nature for the selfish passions for security 
to become dominant. England achieves the natural and 
legitimate end of government—the provision of selfish 
security for each citizen—without distorting, 
threatening, or modifying man’s natural selfishness in 
the process. 

This understanding of the true nature of the English 
system emerges clearly enough in Montesquieu’s 
description of the principles of the English constitu¬ 
tion. The idea of preventing oppression in a republic 
by balancing selfish competitive factions was of course 
not invented in Montesquieu’s England. Nor is the 
scheme of institutionalizing this balance through a 
division of governmental power an innovation. But 
in the English system as described by Montesquieu 
these ideas take on a radically new form. In addition, 
Montesquieu’s new principle of the “separation of 
powers” goes beyond the classical aim of stabilizing 
the balance of competing factions and tries to create 
out of the competition of selfish interests a new 
guarantee for personal security and the rule of law. 

Since we now live in a world where all republican 
government has a form derived from the principles 
Montesquieu first described here, we have difficulty 
in grasping the unique and peculiar character of these 
principles. We can best gain a clear perspective by 
comparing the modern, Montesquieuian balance of 
power and separation of powers with the older forms 
of republican balance of power. Montesquieu himself 
invites us to do so in the chapters of Book XI which 
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follow chapter 6. Let us begin by examining Montes¬ 
quieu’s new plan for balancing power. 

It was well understood in classical thought and prac¬ 
tice that for many, or even most, republics the popula¬ 
tion was not homogeneous enough, or patriotism 
strong enough, to prevent the formation of factions, 
especially of rich and poor, or nobles and commoners, 
one of which might usurp all governmental power and 
oppress the other. In such situations the classical 
authors endeavored to balance the power of the com¬ 
peting factions by giving each a share in the rule. Such 
a regime, part democracy and part oligarchy, was 
known as a “mixed regime” or what Aristotle calls 
a “polity.” Now classical political science also recog¬ 
nized that there are three naturally distinguishable 
functions or powers of government—what Aristotle 
called the deliberative, the magisterial, and the judicial 
functions. This distinction of function is the source 
of our modern distinction of government into legisla¬ 
tive, executive, and judicial “powers,” although the 
two distinctions are by no means identical. The differ¬ 
ence appears most clearly in Aristotle’s understanding 
of the deliberative and magisterial functions. By the 
“deliberative function” of government, Aristotle refers 
to all the general policy-making, whether expressed 
in the form of law, in administrative guidelines, or 
in the judicial trials of the most important political 
crimes. y\ristotle attributes to the deliberative function 
or “power” a considerable part of what we would call 
the “executive power” and some of what we would 
understand as the “judicial power.” The “magisterial 
function” Aristotle tends to see as more purely 
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administrative, more the tool, so to speak, of the 
deliberative function.** In this understanding of the 
articulation of government, Aristotle keeps in the 
foreground the fact that ruling means above all delib¬ 
eration, or taking comprehensive thought about the 
good of the community. What Aristotle means is 
perhaps best understood by us when we speak of the 
need for political “leadership.” 

While the classical authors were aware that this 
threefold distinction of governmental functions tended 
to influence the actual formation of the institutions 
of government—the magistracies often being separate 
from the deliberative body and so forth—a strict 
threefold institutional arrangement along the lines of 
the threefold distinction of governmental/««cr/owi’ was 
by no means necessarily implied. Aristotle indicates 
that the same institution or office may exercise two 
or all three of the functions. And even where the func¬ 
tions are exercised by separate institutions, it is obvi¬ 
ous from the great preponderance of the deliberative 
function that Aristotle does not envision a balance of 
these functions. The balance takes place not between 
but within the institutions and powers of government; 
the balance is a balance of factions, achieved by 
“mixing” the factions in each institution and in the 
exercise of each function of government. 

It is clear from a little reflection on the scheme itself 
and from the historical data presented in the Politics 
that such a balance of factions does not in itself possess 
great stability. Insofar as rich and poor become more 
selfish and more unequal the common government 
threatens to dissolve into a war between the two fac¬ 
tions which directly control it. The institutions of the 
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Aristotelian or classical mixed regime are inadequate 
to control factions; the regime must rely not on its 
institutions but on its citizens. It must cultivate certain 
human virtues and certain kinds of men. In brief, it 
requires a large, stable, and public-spirited middle 
class, with a predominantly agricultural economic 
basis (Politics 1295^ff.; cf. XI 18, pp. 426-27). 

The instability to which the mixed regime was 
exposed suggested the need for a modification of or 
supplement to the Aristotelian discussion. The 
theoretical formulation of this modification appears 
most clearly in Polybius’s somewhat idealized account 
of the Roman republican constitution.^ The “judicious 
Polybius,” as Montesquieu calls him, suggested that 
the balance of factions could be made more stable if 
it were institutionalized. In Polybius’s Rome, each fac¬ 
tion, the rich patricians and the poor plebeians, is 
given a role in government through an institution of 
its own—the senate for the nobles and the assembly 
for the commoners. Where the governmental powers 
of each institution are well defined by law and custom, 
each faction is more permanently maintained and a 
shift in their respective strengths is less likely. In addi¬ 
tion, Polybius praises the Roman revival of monarchy 
in the form of a third institution, the office of consul. 
Fhe independent interests of the consuls lead them 
to enter the factional struggle, transforming the two- 
way struggle for power into a shifting three-way 
struggle where the likelihood of any one institu¬ 
tionalized faction permanently gaining the upper hand 
is much diminished.^ 

Polybius’s suggestion takes the first step in the 
direction of replacing reliance on the public spirit or 
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virtue of men w'ith a relianee on institutions w hich 
preserve the free republic by channeling and ma¬ 
nipulating man’s naturally selfish passions. Fhis is for 
xMontesquieu the great value of Polybius’s suggestion. 
.\nd Polybius himself argues that the superiority of 
the Roman constitution is revealed especially in times 
of corruption {Histories \ 1 xviii 5-8). Yet Polybius 
does not mean that the Roman constitution allow s for 
the rule of men who lack \ irtue. 1 le rather means 
that this constitution, by requiring less \ irtue in most 
citizens, can withstand more corruption and can 
thereby l)etter preserve the pow er of the few \ irtuous 
citizens. The Roman constitution continues to require 
patriotism in all citizens, prudence and moderation 
in the senators, and respect for \irtue in general in 
the mass of the people {Histories \ \ xiii, xi\ 5, li). 

.Vlontesquieu’s understanding of the constitution of 
the Roman republic seems to be at least partly inspired 
by Polybius (XI 17, note a, p. 421). But he challenges 
Polybius’s analysis in two ways. In the first place, 
Montesquieu presents a more realistic and strictly his¬ 
torical account w hich demonstrates the failure of the 
Roman constitution to balance the powers of the fac¬ 
tions. I he actual Roman regime is seen as not ha\ ing 
lived up to Polybius’s theoretical account of it. Instead 
of a stable, institutionalized balance of pow ers, Mon¬ 
tesquieu finds in the Roman constitution a slow but 
steady evolution tow'ard mob rule—the same as Aris- 
totle found evolving in many or most mixed regimes. 
I'he Roman regime required virtue; and as virtue 
ebbed, it became necessary for the nobles to rein¬ 
vigorate the sense of attachment to the common gootl 
bv means of the common enterprise of war (XI 13, 
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17) or by means of “terrible” officers—dictators and 
censors—who forced the people back to obedience or 
deprived them of their role as citizens (XI 16; ct. II 
3). But such institutions were unable to restore virtue 
or to prevent the eventual accumulation of power in 
the hands of the poor and their demagogues. 

In the second place, Montesquieu reveals a new 
understanding of the principles underlying a “balance 
of power.” The Polybian system had attempted to 
create a stable balance by the division of governmen¬ 
tal power among institutionalized factions—consul, 
senate, and assembly. But Polybius had not connected 
this with the Aristotelian analytical distinction among 
the functions or powders of go\'ernment. It is Montes¬ 
quieu’s suggestion that the balance will be further 
stabilized if the separation of the competing institu¬ 
tions, each of which has been given over to a single 
faction, be coordinated to some extent with the dis¬ 
tinction between the two nonjudicial functions. Mon¬ 
tesquieu tries, not altogether unsuccessfully, to show 
that the stability of the Roman balance was due in 
some measure to this kind of coordination. Rome’s 
constitution was neither a “mixed regime” as under¬ 
stood by .Aristotle, nor a balance of power as under¬ 
stood by Polybius. 

Now in order to make such a suggestion it is clear 
that Montesquieu had to have a rather different under¬ 
standing of the two nonjudicial functions or powers 
of gov ernment than the understanding of Aristotle and 
Polybius.^ By understanding government as essen¬ 
tially “rule of law,” or the limitation of private wills 
by the union of those wills in a “general will,” .Montes¬ 
quieu is led to understand the key function of govern- 
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ment to be a ‘icgislative” rather than a “deliberative” 
funetion. d'he legislative function remains the su¬ 
preme function, just as the deliberative function was. 
But since this legislative function is limited to the for¬ 
mulation general rules, and political life is actually 
constituted by constantly changing individual circum¬ 
stances, the function of carrying out those general 
rules must be given greater independence than was 
given to the “magisterial” function. I he “executive” 
function can claim a more legitimate right to mold 
the ctjmmands of the “legislators” than the magistrates 
could claim with regard to the commands of the 
“delil)crators.” If the two functions—legislative and 
executive—arc assigned to separate institutions, those 
institutions w'ill be more nearly equal than would have 
been the case according to the Aristotelian under¬ 
standing. 

I his implication is strengthened by reflection on 
the needs of foreign policy: since foreign policy can 
hardly be regulated by laws, it cannot be said to be 
necessarily a part of the legislative function. And since 
the kind of deliberation foreign policy requires is more 
akin to the prudent attention to constantly changing 
circumstances—the energy, secrecy, and dispatch 
—possessed by the executor of laws, the “executive 
pow er” seems properly to incorporate most of the con¬ 
trol over foreign affairs. 

By separating and equalizing the two nonjudicial 
functions of government, Montesquieu’s scheme gives 
a new' and additional basis for an institutionalized bal¬ 
ance of factional pow cr, a basis draw n from the princi¬ 
ples, the nature, of government itself. In particular, 
Montesquieu’s analysis lends greater legitimacy to the 
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independent pow er of the Roman senate (interpreted 
as possessing the exeeutive power) even w'hen the 
people possessed most of the lawmaking power (XI 
17). 

Unfortunately, the Romans themselves w'ere not 
fully conseious of the nature of government as it 
appears in Montesquieu’s analysis. And if they had 
been, Montesquieu’s presentation of Roman history 
show s that even a balance of power thus understood 
is inadequate to remedy the weakness of institutions 
and the need for virtue in a republic. For even w here 
the legislatix e and executive pow ers are separated from 
one another, as long as the legislative power is itself 
united, especially in the hands of the people, there 
w ill be an inevitable tendency toward legislative usur¬ 
pation of all other pow'er (XI 16-18). The legislative 
function or pow'cr should be dix ided betw'een nobles 
and people. Such a division into two antagonistic or 
competing branches seems more reasonable if one con¬ 
siders this part of goxernment to be essentially law - 
making or expression of will rather than deliberation: 
expression of will does not require as much common 
agreement as does deliberation. Yet if one divides the 
legislative power between nobles and people, the 
nobles will possess both legislatixe and executixe poxv- 
er; this leads either to oligarchic oppression or to 
popular resentment or to both. I he eventual outcome 
is again democratic decay. 

The difficulty xxould be solx ed if one could reestab¬ 
lish monarchy, gix ing to the king the executixe poxx'cr. 

I hen the legislatixe poxver xxould be divided and lial- 
aneed, xx ithout sacrificing the separation and balance 
betxx'een executixe and legislatixe. In addition, one 
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would reap the benefits outlined by Polybius in his 
praise of the Roman office of consul. Yet unlike 
Polybius, Montesquieu doubts whether this solution 
is usually'axailable to the republic. I he restless 
popular desire for participation and self-rule will not 
tolerate monarchy; kings were possible only in the 
early and primitive days of republics (\1 8, 11, 12; 
\’1II 16). Rome as interpreted by Montesquieu 

exhausts the institutional arrangements a\ailable to a 
republic. Republics lack a secure institutional balance 
of power. A republic has no substitute for reliance 
on and culti\’ation of \ irtuc. 

I he reason w hy a repul)lic cannot forgo reliance 
on \'irtue is that, in order to replace \irtue with a 
more stable and permissi\e institutional balance of 
pow ers, the republic would ha\'e to be combined w ith 
monarchy. And this is prexented by the power and 
spirit of popular self-rule. Direct popular par¬ 
ticipation—precisely that which seemed to be a neces¬ 
sary condition for freedom—now appears as the ol)sta- 
cle to freedom. Monarchy is possible only in large 
countries. Large monarchies can have a kind of bal¬ 
ance of power between nobles and king; large 
countries are more prosperous and secure than small 
countries. But large monarchies tend to oppress or 
exploit the people. W hat is needed is some institution 
which allow s the people to hax e a share of the political 
power in a monarchy but which dilutes that share 
of power.^ Unknown to the ancients (XI 8), this 
institution, the “great adxantage” of modern liberal 
republicanism (XIX 27, p. 576), is representatixe gox- 
ernmerit. Ihe representatixe republic Montesquieu 
finds in England makes possible the desired combina- 
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tion of republicanism and monarchy, and thereby the 
institutional balance of powers. Having abandoned 
the goal of pure popular government (111 3), Kngland 
can allow’ and even encourage the selfishness of 
individuals and factions because through its largely 
nonpopular institutions it can channel the tactions and 
force them to restrain one another. Kven while the 
factions are being restrained by the institutions, they 
are left w ith enough power to check and moderate 
the pow er of those institutions. 

The w ay in w hich the new balance of pow er actu¬ 
ally works can be better understood if we examine 
in more detail the particular institutions of the model 
English system. Most important is the representative 
legislature which replaces the general asseml)ly of all 
the citizens. It is through this institution that the mod¬ 
eration of the advocacy of popular interests is 
achieved. Not only w ill direct control be removed 
from the people, but the selection of representatives 
w'ill tend to produce spokesmen more sol)er and 
thoughtful than the mass of the people (XI 6, p. 400; 
XIX 27, p..576). In addition, the representatives as 
a body will be encouragetl to be more deliberate, more 
far-seeing, and less narrow than the people as a w hole 
since their numher will be small and they w ill be suf¬ 
ficiently independent of popular will (XI 6, p. 400). 
And finally, there will he a less monolithic, more 
divided popular will, since hecause of the huge size 
of the republic, the constituencies of the representa¬ 
tives will ha\e a \ariety ot competing interests (XI 
6, pp. 399-400; XIX 27, p. 583). 

The popular interest will not, howexer, become 
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simply fragmented. Montesquieu speaks of the growth 
of “parties” by which the variety of interests will 
coalesce into ri\al tactions on opposite sides of one 
issue, usually the issue of w hether the king should 
have more or less power and money. Insobed in this 
two-party struggle will l)e struggles l)etween richer and 
poorer, landed and commercial property, and so forth. 
Different narrow or local interests will identify them- 
sebes with one or the other of the two sides to this 
dispute at different times (\1\ 27, p. 575). Xcwerthe- 
less, it would be overinterpreting to find in Montes¬ 
quieu a full anticipation of the party system. Like the 
.\merican founding Fathers, .Montesquieu seems to 
ha\e exaggerated the extent to w hich the institutional 
system, in transforming the factional struggle and in 
allow ing indix iduals to dexote themsebes to private 
pursuits, would bring about the disappearance of poli¬ 
tics in the sense of broad and permanent contests ox er 
principles. 

d he representatixes of the people x\ ill be united in 
their subdued competition w ith the nobles, w ho x\ ill 
(Kcupy a separate branch of the legislature. The 
nobles x\ ill have less power than the people, especially 
in regard to the crucial matter of finances. I hey w ill 
possess enough power to protect themselves and to 
exert some influence, but not enough to become pre¬ 
dominant and oppressive. The relative weakness ot 
the nobles is the feature which most clearly defines 
the luiglish structure as republican in contrast to the 
monarchical balance of powers in other Furopean 
countries (XI 6, p. 399). 

.\s we have anticipated, and as .Montesquieu 
emphasizes in chapters 7 through 12, the most striking 
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characteristic of this republican system is its synthesis 
of republic and monarchy, d'he new kind of republic 
w'ill depend on a powerful exeeuti\'e w hieh is quite 
independent of direct popular will. I he sul)sequent 
historical dexelopment of this idea leads directly to 
institutions like the independent civil service and the 
.American presidency. 

By the introduction of a monarchy, the two-way 
factional struggle turns into an iml)alanced three-w ay 
struggle w ith no one power eapable of gaining a deci¬ 
sive advantage. 1 he moderating effects of representa¬ 
tion and monarehy make it possible to gi\e more 
power to the people than to the nobles, thus satisfying 
to some extent the just claims of number and w eight 
w’ithout destroying balance. Since the executive 
power is effectively carried out by a single man, one 
can create a new power without giving it to either 
class, "khe king and the royal family will have its ow n 
interests distinct from those of either people or nobles. 
.At the same time, w ithout relying on the virtue of 
the king (cf. .\1 9), one can expect that the king’s 
most selfish interests will be more likely to approx¬ 
imate those of the whole country than tlie interests 
of either faction, especially in foreign policy. I lis 
honor and prosperity w ill rise or fall with the country 
of w hich he is in some sense, and especially in the 
eyes of the world, the proprietor. The king is therefore 
not likely to l)e tempted to side w ith the stronger of 
the two great competing forces. Although this means 
he may more often than not l)e opposed to the people 
(.\1 6, p. 401; .\1.\ 27, p. 579), his hereditary identih- 
eation w ith the whole eountry and his exalted position 
w ill make him less liable to resentment than the nobles 
{cL Coiisiderations, Works, 11, 112). 
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In thus transforming the struggle between nobles 
and eommoners or rich and poor, Montesquieu does 
not do away with it entirely. The two great classes 
w ill continue to compete for control of the legislative 
power. Fhe royal family belongs to neither class and 
is in a way a third class. Montesquieu still believed 
that the competition which keeps powers limited 
requires a real class division among the citizenry (sec 
especially XI 6, p. .i98). Otherw ise, he feared, there 
would sooner or later be formed a single popular fac¬ 
tion, a coalescence of the variety of popular interests 
w hich in a country where the people are not imbued 
w ith virtue would override the institutional restraints 
and lead the country into the “spirit of c.xtrcme 
equality”—the spirit which undermines the country 
by endangering the private wealth and honor that are 
the incentives to the productivity of the talented (VIII 
2). And a nobility must be preserved not merely in 
order to maintain a eounterVailing force to the popular 
power. I he character of the nobles—their indepen¬ 
dent spirit, their education, their leisure for reflection 
—enables them to contribute the prudence and mod¬ 
eration w hich the other classes tend to lack (cf. XI 
18, pp. 426-27). I hese special qualities of the nobles 
are employed not only in legislation but also in certain 
judicial functions requiring true judging (cf. XI 6, p. 
405). Montesquieu indicates, however, that in the 
actual day-to-day working of the system, the influence 
of the nobles w ill only rarely be c.xcrciscd in direct 
confrontation w ith the popular branch of the legisla¬ 
ture over the issue of w hich great Fiction should ha\e 
more powor. I he institutions already provide for the 
people to be predominant in the legislature and for 
the nobles to lack the means to oppress. Instead, the 
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nobles will more usually play a role by becoming parts 
of the same factions or “parties” which are formed 
among the popular representatives. Added to the fact 
that the reduced role of the nobles will induce a 
number of them to turn from public office to private 
enterprise, this development will have the effect of 
making the nobles less distinct and more similar to 
the rest of the populace (XIX 27, p. 581). Montesquieu 
therefore recognizes a tendency to a more homoge¬ 
neous citizenry even while continuing to call for a sub¬ 
stantial maintenance of heterogeneity. He admits that 
this is a great weakness of the English constitution.^® 
In the light of subsequent British history one can won¬ 
der if he appreciated enough the force of this tendency 
to homogeneity. 

However this may be, Montesquieu’s balance of 
power, unlike that of the American Founding Fathers, 
does require a noble class. Montesquieu takes the first 
great steps in the direction of the American system, 
but he does not go so far as it does in relying on 
institutions and dispensing with reliance on uncom¬ 
mon qualities in men. The American Founders 
created a system which dispensed with the class of 
nobles and the monarchical family. They tried to 
replace these class differences with institutions like 
the presidency, the Senate, and the Supreme Court 
which by their modes of selection first pick out from 
the populace educable men and then, by their defini¬ 
tion of official functions and by the succession from 
one office to another, mold and shape these men, 
working on their selfish interests, to the point where 
their performance imitates or approximates the perfor¬ 
mance of monarchs and nobles.‘‘ 
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The discussion so far explains part of Montesquieu’s 
aim, but only part. The balance of power insures each 
of the two great factions against oppression by the 
other. It is not certain, however, that it insures every 
individual against oppression: 

It is necessary to remark that the three powers 
can be well distributed with regard to the liberty 
of the constitution, although they are not so w ell 
distributed with regard to the liberty of the citi¬ 
zen, (XI 18: see the context) 

The desire to remedy this deficiency, to prevent as 
much as possible any deviation from the rule of law, 
is the most important reason for Montesquieu’s teach¬ 
ing about the need for separating the three powers. 
For by separating the three powers, the English sys¬ 
tem leads the powers to check one another and thus 
prevent the improper exercise of authority by any one 
of them. Every act of government expressed as law 
must pass through the control of three independent 
authorities, each of which can prevent or correct any 
inequities introduced by either or both of the other 
two. The legislators are compelled to reckon with the 
fact that an independent authority will interpret their 
law s and apply them equally to everyone. The execu¬ 
tive knows that there exists a separate judicial power 
which reviews his application of law in particular 
cases. The separation of powers aids the factional bal¬ 
ance of power, but it has a purpose—the maximum 
protection of each individual from oppression by gov¬ 
ernment—which goes far beyond the classical concern 
wdth balanced pov\’er. Indeed, the balance of compet¬ 
ing factions finds a great part of its value in the fact 
that it makes possible the separation of powers. 
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This intention of Montesquieu’s English system is 
seen most clearly in the arrangement of the judicial 
power. The separation of the legislative and executive 
powers from one another is made partly for the sake 
of the balance of factional power; and to some extent 
the separation is blurred (for example, by the unre¬ 
strained executive veto) in order to contribute to the 
interaction which creates that balance. But the separa¬ 
tion of the judicial power has nothing to do with its 
playing such a role (XI 6, p. 401). The only reason 
for separating the judicial power is to keep it indepen¬ 
dent; the judiciary is given only enough power to 
defend itself from the other two powers. 

The separation of the judicial power is the most 
important part of the separation of powers, for it is 
in the actions of the “judicial power, so terrible among 
men” (XI 6, p. 398), that the government and its law 
most directly confront the individual. It is here that 
the barrier government maintains against the possibil¬ 
ity of its own lawlessness must be most effective. .\nd 
it is this part of government which can and should 
be the weakest. Even if the legislative and executive 
branches are not separated, the separation of the judi¬ 
cial power can make a government “moderate” (XI 

6, p. 397).'2 

1 he judicial power will be made less “terrible” and 
its separation from the other powers will be reinforced 
if it is in part given directly to the people by means 
of the jury system. I he constant rotation of judges 
will insure against the courts becoming the tools of 
any individuals. On the other hand, the need for care¬ 
ful attention to and knowledge of the law, as well as 
for training in jurisprudence, calls for a well-trained 
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and stable corps of judges who will supervise and bal¬ 
ance the power of the juries. Although the juries will 
be supreme, the judges will uphold the law itself, and 
must therefore adhere strictly to the letter of the law. 
In order to provide for cases where the particular cir¬ 
cumstances make this system too rigid or dangerous 
to an individual, it will be arranged so that the noble 
branch of the legislature can serve as a court of final 
appeal, bringing to bear its qualities of education and 
moderation (XI 6, p. 404). 

Up to this point we have concentrated on the most 
important aim of Montesquieu’s English system—the 
balancing and channelling of governmental pow er in 
order to protect every citizen from oppression. But 
the new republican system has an additional aim: the 
greatest efficiency and efficacy of the governmental 
pow'er thus channelled. We have already noted how 
the arrangement of each of the three branches is meant 
to promote smooth exercise of pow er as well as separa¬ 
tion and balance of pow er. For the purpose of govern¬ 
mental effectiveness, even more than for the purpose 
of balance of powers, the key element is the new' 
executive, the element of monarchy w hich has been 
added to republicanism. Although the range of affairs 
supervised by government is more restricted in the 
liberal republic than it w'as in the classical republic, 
Montesquieu still sees a need for vigorous government 
(cf. XIX 27, p. 575). A much larger nation must be 
defended against foreign enemies and policed against 
domestic dangers. Management of population grow th 
and of the economy, administration of relief for the 
poor, and other such projects are included in the task 
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of providing security (cf. XX 18; XXII 3, 10; XXIII 
28, 29). Yet the liberal republic lacks the popular 
energy of the participatory republic. Kven more 
important, the system of checks and balances might 
seem to require a sacrifice of governmental vigor; 
Hume at any rate wondered whether Montesquieu 
had not overlooked the danger of repeated deadlocks. 

The monarchic e.xecutive is meant to be the answer 
to these difficulties. The pow er and unity of the execu¬ 
tive, combined wuth the fact that it alone is the power 
which is “alw ays actixe,” means that it will be respon¬ 
sible for much more of the real work of go\'ernmcnt 
than were the “magistrates” in the classical scheme. 
The weakness of the Dutch republic is caused by its 
lack of a king (XI 6, pp. 406-7; see note 9 for this 
chapter, below). The need to limit government does 
not imply a need to weaken government; the executive 
is the key to the achiex ement of both limited and force¬ 
ful government. 

Yet one can wonder whether the Montesquieuian 
system entirely soh es the problem of effective govern¬ 
ment. d'he real problem is not so much the sacrifice 
of vigor as the sacrifice of deliberation and thought. 
While it is true that the arrangement of the legislative 
branch tries to promote sound deliberation, the system 
undermines the attempt somewhat by restricting that 
deliberation to lawmaking. I bis restriction threatens 
to distort and suffocate the range of prudential deliber¬ 
ation which is concerned with political affairs not 
subject to regulation bv law . .\s we ha\e indicated, 
the system meets this threat bv placing such delibera¬ 
tion in the Iiaiuls of the executixe. But this cannot 
be said to solxe the problem. In the first place it seems 
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doubtful whether this arrangement completely frees 
political prudence from the straitjacket of legalism. 
I'he great attachment to rule of law which animates 
Montesquieu’s system as a whole will tend to cast 
doubt on the legitimacy of executive actions not done 
in accordance with law. As Montesquieu himself pre¬ 
dicts, the system will be characterized in its day- 
to-day working by a tug of w^ar betw een the extralegal 
prudence or prerogative of the executive and the more 
powerful forces seeking to limit that prerogative (XIX 
27, pp. 575-76). I his situation is good for the balance 
and separation of powers; it also tends to limit the 
dangerous effects of bad use of prerogative. But does 
it not tend to choke off the good and necessary use 
of prerogative?^^ Whereas Montesquieu’s general 
reflections about politics are much more prudential 
and much less legalistic than Hobbes’s or Locke’s, 
Montesquieu’s recommendations for the best constitu¬ 
tional arrangement give far less latitude to prudence 
than either Hobbes’s doctrine of “sovereignty” or 
Ix)cke’s doctrine of “prerogative.” 

I hcre is a second and deeper difficulty, a difficulty 
shared by Hobbes and Locke as w'ell. I he unified 
executive is well constructed for “instantaneous 
action”; it is obx iously not w ell constructed for collec¬ 
tive deliberation. Montesquieu’s system places a cru¬ 
cial part of the deliberative function in an institution 
admittedly not well designed for such a function. 
More than that. Insofar as the system requires the 
chief executive to subordinate himself to another 
separate power even as he attempts to deliberate 
authoritatixelv himself, it seems more awkward and 
more restrictive of deliberation than traditional 
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monarchy. The problem is succinctly indicated in a 
paradoxical phrase often heard today. Political observ¬ 
ers, in the spirit of Montesquieu, speak of the need 
for “executive leadership”: the Montesquieuian system 
requires that the executor, he who carries out what 
is ordained, be also a director, one who decides what 
is to be ordained. 

Reflection on the reasons why the prudence w hich 
transcends the rule of law' has come to be called 
“leadership” helps to reveal w'hy Montesquieu felt 
enabled to go so far in sacrificing the needs of good 
deliberation to the requirements of a stronger system 
of checks and balances. “Ixadership” refers more to 
the capacity to guide and control follow'ers than to 
the capacity to deliberate. Thinking of politics in 
terms of “leadership” mo\’es the emphasis aw ay from 
thought tow ard force and initiative. In classical discus¬ 
sion of republican gox ernmcnt one does not hnd such 
emphasis on “leadership.” Good leadership was held 
to l)e the characteristic ad\’antage of monarchy; repub¬ 
lics were thought to compensate for a certain lack of 
leadership by possessing better deliberation as a result 
of their better facilities for collectixe consultation and 
discussion (cf. \' 10). It appears that emphasis on good 
leadership (“virtu”) as a necessity and even as an 
advantage of republics begins with Machiavclli. 
Machiavelli prefers republican to monarchic Rome 
because it produced more good leaders and generals.*^ 
The distinction between the excellence of monarchy 
and the excellence of republics becomes ol)scured, 
leadership and generalship become the key considera¬ 
tions, w’hcn the traditional goals of domestic policy 
are low cred and the goals of foreign policy—defense. 
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aggrandizement, and glory—take precedence over the 
domestic goals. The classics held that the preeminent 
goal of a republic was the domestic task of cultivating 
moral virtue. The complexity of this task necessitates 
great thought and deliberation in government. And 
an important means to the cultivation of moral virtue 
is the encouragement of its exercise in collective politi¬ 
cal deliberation. Machiavelli, by lowering and sim¬ 
plifying the goals of government, makes deliberation 
less important and forceful initiative more important. 

Montesquieu carries further this Machiavellian ten¬ 
dency. By focusing more on the lowered domestic 
goals—security and prosperity—Montesquieu is led 
to give less weight to the requirements of foreign pol¬ 
icy. fie thereby reduces somewhat the importance of 
leadership. Machiavelli’s leadership can for Montes¬ 
quieu be partly replaced by manipulative institutions. 
For Montesquieu, even more than for Machiavelli, 
government is not thought but “force” and “will.” 
Political deliberation gives way to “rule of law” sup¬ 
plemented and stimulated by “executive leadership.” 

To_sum up,.Montesquieu’s English system has three 
different but related aims: a balance of power which 
prevents oppressive rule by a faction; a separation of 
the powers or functions of government in order to 
prevent the oppression of any individual; the effective 
use of governmental power. At various times and at 
various places within the complex apparatus of gov¬ 
ernment one of these aims may be predominant at 
the expense of one or both of the others. Generally 
speaking, the third has the lowest priority. Especially 
at the lower levels, the dynamics of three-way compe¬ 
tition and the constant endeavor to draw legal bound- 
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aries between powers will give government a cluttered 
and disharmonious appearance. The difficulty of com¬ 
prehending the system will be heightened by the pres¬ 
ence in it of several different aims. This appearance 
of confusion is the natural and healthy appearance of 
a system fulfilling several purposes, the most impor¬ 
tant of which require constant discord (XIX 27, near 
the beginning). 

After presenting the principles of free government, 
Montesquieu does not, as we might hope, proceed 
to show how these principles are embodied in or may 
be extended to present and future regimes. The full 
reason for this reticence will emerge in Books XIV 
through XIX; but provisionally we can say that Mon¬ 
tesquieu is dubious about any simple or immediate 
application of the English principles elsewhere (XI 6, 
p. 407; cf. I 3). The principles of the best constitution 
can be shown, but their application depends on the 
particular character of each nation. It is fitting there¬ 
fore that Montesquieu assigns this task of application 
to his thoughtful readers in the various particular 
times and places (XI 20). Eventually, Montesquieu 
returns to a discussion of England and the way in 
which it can become a more direct model; this will 
be treated in its proper place. 

Leaving the English constitution more or less in the 
background, Montesquieu now turns to the comple¬ 
tion of his treatment of liberty. It is not enough to 
show the constitution which most fosters liberty; 
liberty depends not only on how the laws are made 
and executed generally but also on how governmental 
authority is applied to and affects the individual. The 
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constitution has a great influence on liberty. But it 
is not the only influence. Liberty also depends on 
“morals, manners, accepted examples . . . [and] cer¬ 
tain civil laws” (XII 2). 

Montesquieu does not propose in Book XII to treat 
all of these factors which promote liberty of the 
individual citizen. He w'ill treat here the principal fac¬ 
tor, criminal law’. As we learned in Book \d, criminal 
law' governs that sphere of life where the power of 
the state most directly threatens the security of the 
individual. The moderation and limitation of criminal 
law- for the protection of individual security is then 
the most urgent task of politics. I hc theme of Book 
XII is for Montesquieu the most important theme of 
political philosophy: 

Political liberty consists in security. . . . That 
security is never more attacked than in public and 
private accusations. It is then on the goodness 
of the criminal laws that depends principally the 
liberty of the citizen. . . . The knowledge . . . 
about the surest rules that one can have in crimi¬ 
nal judgment^ interests human kind more than 
anything in the world. It is only in the practice 
of this know ledge that liberty can be found. (XII 
2; cf. VI 2) 

The manner in wTich criminal law' is enforced can 
be relatively independent of the character of the 
regime: “The citizen can be free, and the constitution 
not” (XII 1). In this important area of political life 
Montesquieu can be a vigorous advocate of reform 
w'ithout threatening the stability of regimes. Natu¬ 
rally, then, in this book Montesquieu manifests an 
increased interest in contemporary regimes. He is also 
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draw'll to modernity because the knowledge he 
advocates is modern knowdedgc. This know'ledgc 
required centuries to perfect and is susceptilile of still 
greater perfection; it w'as therefore not available to 
the ancients: 

Criminal law s have not been perfected all at once. 
Even in the places w’here liberty has been most 
sought, it has not always been found. . . . (XII 
2 ) 

The Greeks claimed that their usage had been 
established by the gods; but it is ours [that is 
so]. (XII 3) 


It is not only because it took time to gain the know l- 
edge that the Greeks and Romans lacked it. The 
knowledge, as appears from Montesquieirs substan¬ 
tive discussion, is in large part alien to the spirit of 
the republics w hich sought individual sacrifice for the 
sake of the fatherland. 

The general tenor of Montesquieirs recommenda¬ 
tions appears from his chapter on the correct nature 
and proportion of penalties. Fhc security of the 
individual should be threatened by the state only 
w'hen the individual violates the tranquility and secu¬ 
rity of others. I'his great principle of liberal criminal 
law' of course weakens the capacity of the state to 
enforce laws concerning religion and morality. It 
tlepends on a point of view' rather different from that 
of the virtuous republic; it is surely incompatible w ith 
the rigorous enforcement of morals characteristic of 
the censors discussed in Books \ and Mil. 

After establishing the general orientation, Montes¬ 
quieu discusses a number of specific crimes w'hose 
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punishment is likely to be especially dangerous to 
individual liberty. Here and throughout this book, 
Montesquieu tries to show how' the efficient enforce¬ 
ment of criminal law', or the good of the rulers, goes 
hand in hand w ith fair and moderate prosecution of 
the law', or the good of the individual. The most peril¬ 
ous prosecutions are those connected w ith sacrilege, 
especially Christian sacrilege, and treason, as the pros¬ 
ecution of l)oth may w'cll l)e attended w ith zealous 
anger. Montesquieu argues for the narrow est possible 
interpretation of such crimes, in order to restrict the 
threat their investigation imposes upon all the citizens 
and also in order to increase the likelihood of 
apprehension of the real criminals. 

In the conte.xt of his discussion of treason, Montes¬ 
quieu advocates freedom of thought, speech, and of 
the press, advancing as the proper guide the now fa¬ 
mous libertarian principle that, 

it is not words that one punishes, but an action 
committed in which one uses the words. 1 he 
words do not become crimes e.xcept when they 
prepare, accompany, or follow’ a criminal action. 
One overturns everything if one makes words a 
capital crime, instead of regarding them as the 
sign of a capital crime. (XII 12) 

d'he violation of this freedom of speech is the most 
arbitrary form which the law' against treason can take 
(XII 12). Montesquieu advocates these freedoms of 
expression not for their ow’ii sake, or for the sake of 
knowledge or philosophy or culture; he advocates 
them for the sake of security, for the sake of protecting 
life (cf. XIX 27, p. 580). Nothing is more revealing 
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of the spirit and foundation of Montesquieu’s liberal¬ 
ism. 

Montesquieu concludes the book on civil liberty 
with a series of chapters dealing with each of the three 
regimes, recommending certain practices peculiar to 
each which will foster individual security in criminal 
law. Book XII thus continues and completes the theme 
introduced in Book V’l. 

The last of the three books devoted to liberty treats 
of the relation between liberty and taxation. It is at 
first somewhat surprising that Montesquieu should 
consider taxation such an important part of the theme 
of liberty. We can best understand the train of thought 
which guides him here if we begin from his definition 
of liberty. We recall that liberty is identified with se¬ 
curity. Security means not only life in the present, 
but assurance of continued life in the future; and not 
only mere life, mere existence, but life without 
anguish and suffering, comfortable life (cf. V I 9). 
After one has acquired the minimal conditions for 
safety, one is immediately concerned with the acquisi¬ 
tion of goods which will extend that safety and provide 
comfort. In addition, it is to be noted that liberty 
is not identified with security simply, but with the 
subjective belief that one is secure—with what Mon¬ 
tesquieu calls the “opinion of security.” For the fact 
is, death cannot be done away with and therefore the 
fear of death cannot be entirely done away with. That 
fear can only be overlaid with an anxiety akin to the 
fear but less painful than the fear. Liberty, or the 
opinion of security, is not the abolition of the fear 
of death but the absorbing, active preoccupation with 
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providing against pain and violent or early death, the 
preoccupation which assuages and obscures the fear 
of death. Since one is never absolutely secure, unless 
another aim or principle intervenes, the desire to 
acquire becomes infinite. Protection of the increasing 
acquisition of private property and of the capacity for 
such acquisition is therefore a key part of the protec¬ 
tion of the opinion or state of mind which is liberty. 
And just as criminal law was the sphere where govern¬ 
ment most endangered the life of the individual citi¬ 
zen, so taxation is the sphere where government most 
endangers the property of the citizen. 

How far the theme of liberty takes us from the spirit 
of virtuous republicanism is shown by the first sen¬ 
tence of Book XIII: “The revenues of the State are 
a portion which each citizen gives of his property in 
order to have the security of the rest, or in order to 
enjoy it agreeably.” Public revenue is no longer seen 
as a means of preserving individual poverty and fru¬ 
gality and fostering great public monuments and 
endeavors (V 3, 4, 5, 6; \'II 2). Montesquieu cautions 
against using public revenues for “imaginary needs 
of the State, . . . the rich desire for a vain glory” 
(XIII 1). The objects of state expense should be more 
prosaic; the citizen gives up a part of his private prop¬ 
erty in order to let the state protect the rest. So impor¬ 
tant has the preservation of property become that 
Montesquieu can call tax and revenue policy more 
important than any other domestic policy of govern¬ 
ment: “1 here is nothing which wisdom and prudence 
ought to regulate more” (XIII 1). “ Fhe most important 
part of legislation” is the “levy of public taxes” (XI 
6, p. 405). 
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As liberty becomes the theme of politics, economics 
becomes ever more important. Throughout Book XI11 
Montesquieu assumes that wealth and prosperity are 
desirable ends for the political community and that 
therefore “industry, arts, and manufacture” should be 
encouraged (XIII 2). He shows that the interest of 
the rulers—the wealth and increased taxes of the 
whole state—is identical with the interest of the 
individuals—retention of as much private property as 
possible. Encouraging private wealth is encouraging 
the wealth of the whole: “If the State proportions its 
fortune to that of the particulars, the ease of the par¬ 
ticulars will soon make its fortune rise” (XIII 6). 

The core of the practical teaching of Book XIII is 
found in chapter 12, whose title and theme almost 
reproduce the title and theme of the whole book. I'he 
relation of taxation to liberty is that “one can levy 
higher taxes in portion to the liberty of the subjects.” 
There are two kinds of liberty. In most small republics 
“one can augment the taxes because the citizen, who 
thinks he is paying himself, wishes to pay, ... in 
monarchy one can augment the taxes because the mod¬ 
eration of the government there can produce riches” 
(XIII 13). It is clear that from the point of view of 
preserving personal property, the latter, or some com¬ 
bination of the former with the latter, is preferable, 
and it is this situation which Montesquieu seeks to 
favor in his specific proposals. We will comment on 
only the most important of them. 

Montesquieu recommends that taxation be primar¬ 
ily in the form of a merchandise tax paid directly by 
the retail merchant and indirectly by the customer 
(XIII 7). I his is “the natural tax for a moderate gov- 
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ernment” (XIII 14), for it is “the one the people feel 
the least” (XIII 7). Far from wanting to encourage 
citizens to sacrifice their property for the sake of the 
common good, Montesquieu wants a situation where 
the people “are almost ignorant that they are paying” 
(XIll 7). In such a situation there is the maximum 
sense of security, even to the point of “illusion” (XIII 
8). People will be encouraged to acquire property, to 
work harder, to gain more, and to trade more. At 
the same time, the state is induced to encourage and 
support the merchant, who becomes the agent and 
the creditor of the state (XIII 14). This kind of taxation 
is characteristic not of ancient republics but of En¬ 
gland (cf. XIII 7 with 14). 

Montesquieu’s discussion of the relation of the laws 
to property might well serve as an introduction to 
his description of the English way of life, pervaded 
and animated as it is by the spirit of commerce and 
acquisitiveness. Montesquieu does not, however, pro¬ 
ceed now to a discussion of the customs, manners, 
and morals of England, despite his teaching that “the 
customs of a,free people are a part of its freedom” 
(XIX 27; cf. XII 2). Instead, he interrupts his discus¬ 
sion of the English political and social system with 
a number of books devoted to showing the obstacles 
to the application throughout the world of the princi¬ 
ples and practices of free government. After these 
books Montesquieu returns to his study of England 
and then proceeds to a study of the commerce which 
is epitomized in England. This curious order of the 
argument is perhaps the most baffling feature of the 
general plan of The Spirit of the Laws. Indeed, some 
commentators argue that beginning with the last chap- 
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ter of Book XIX (the chapter on the English way of 
life) Montesquieu ceased to follow a discernible plan 
and merely proceeded to state his reflections on a 
number of more or less important topics of political 
life.'^ 

But in fact there is a well-ordered plan which 
appears if we consider the movement of The Spirit of 
the Laws as a whole in the following way. Having 
shown the nature and superiority of the principles of 
free government in Books I through XIII, Montes¬ 
quieu presents the great problem for free government, 
the difficulty in its application elsewhere, in Books 
XIV through XIX; at the end of Book XIX Montes¬ 
quieu returns to free government to describe its com¬ 
mercial way of life. The main reason for postponing 
the discussion of the latter aspect of free government 
must lie in its relation to the subject matter which 
intervenes. The commercial way of life is a response 
to the problem set forth in the intervening books. In 
fact, as we shall see, it is the commercial spirit which 
is in some measure the solution to that problem. Com¬ 
merce is an important part of English liberty, but it 
is also that aspect of English liberty which is most 
relevant to the problem of liberty in other countries. 
Our discussion of the problem of liberty in other 
countries and of the reason why this theme is pre¬ 
sented in so obscure a fashion is best postponed until 
after our discussion of the problems presented in 
Books XIV through XIX. But we will find it con¬ 
venient to take some liberty with the order of the text 
by discussing here the English commercial way of life. 

Montesquieu’s chapter describing the English way 
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of life moves from politics, or that part of life most 
directly shaped by the laws, to private and intellectual 
life, that part least directly formed by the laws. In 
his brief but masterful outline of the character of the 
new republican society, Montesquieu limns a picture 
which Tocqueville brought up to date and completed. 

The fundamental characteristic of life in England 
is the ceaseless motion of competitive individual ambi¬ 
tion and acquisitiveness. The regime which provides 
men security from threats of physical harm from other 
men does not leave its citizens in a state of tranquil 
repose. “All the passions being free there, hate, envy, 
jealousy, the ardor to enrich and distinguish oneself, 
will all appear in their full extent” (XIX 27, p. 575). 
The citizens are free to follow their natural inclination 
to compete with one another in the acquisition of 
selfish power. Political life w'ill be characterized by 
constantly shifting combative factions or interests. 
“One abandons a party where one leaves all one’s 
friends. ... In that nation one can often forget the 
laws of friendship” (XIX 27, p. 575). Since En¬ 
glishmen are not friends, they cannot really be called 
citizens: “Men in this nation would be rather confeder¬ 
ates than fellow citizens” (XIX 27, p. 582). In Rous¬ 
seau’s terminology, this is the regime of the bourgeois; 
the ancient cities were the regimes of the citoyen. 

The selfish competition does not lead to fragmenta¬ 
tion because it is channelled by the institutions we 
have seen described in Book XI and also because men 
percei\e the need for a certain minimum of common 
effort. This need is well understood with regard to 
war, although war must almost always be defensive 
and the profession of soldiery is not held in high 
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esteem. A diluted sense of national prestige exists, 
but it is seen as something necessary, not as something 
intrinsically desirable (XIX 27, pp. 576-79). What 
most unites Englishmen in peacetime is anxiety about 
domestic tyranny, usually with regard to the 
monarch. Men who think constantly of themselves 
and the security of their lives and property will have 
the political virtues of independence and watchfulness 
but the political vice of ovcranxiety. Political life v\'ill 
frequently be swept w ith strange fears and mass con¬ 
vulsions of alarm against potential usurpation; these 
w ill require the calming influence of the more dispas¬ 
sionate lcgislati\’e representatives. 7 he same narrow ¬ 
ness and restless anxiety that produce mass sentiments 
gives English political life a general tendency to 
stupidity and error in particular policies, despite the 
soundness of its fundamental political aims (XIX 27, 
pp. 577, 582). 

While all Englishmen arc attentive to politics, only 
a few' are directly involved in government. Men con¬ 
cern themselves w ith politics primarily in order to fos¬ 
ter their private pursuit of wealth. I'he laws created 
the conditions for commerce, and after those condi¬ 
tions were taken advantage of, politics came to be 
dominated by commerce (XX 7). The restless com¬ 
petitive motion of political life is actually the mirror 
of the economic life. 

In lAigland men enjoy solid l)odilv comfort and 
satisfaction in larger numbers and to a greater extent 
than ever before. 7 his commercial w'calth w ill not lead 
to a corruption of the independence and freedom of 
the country. W'hilc “opulence v\’ould be extremely 
great” (XIX 27, p. 578), there v\’ill be no “luxury 
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founded on the refinements of vanity.” “One will there 
enjoy a great superfluity, and nevertheless frivolous 
things will be proscribed” (XIX 27, p. 581). The spirit 
of commerce is not that of enjoyment but of anxious 
effort to increase wealth. Commercial w'ealth is of a 
different character from the older form of landed 
w ealth gained by inheritance or conquest. In the first 
place, commercial property is inherently more fluid 
and less secure—its maintenance requires constant use 
and reinvestment. In addition, the w'ealth of the com¬ 
mercial man is generally more moderate than that of 
the traditional wealthy man; the typical merchant or 
tradesman recognizes a real need to achieve greater 
physical security. Finally, the man of commerce 
know s only of w ealth accompanied by constant indus¬ 
try and watchfulness. He has none of the carelessness 
or even mild contempt for money of those accustomed 
to effortless prosperity. He is less secure in his feeling 
of possession and on the other hand more in love w ith 
the money he has devoted his life to making (cf. Repub¬ 
lic 330 l>-c). For all these reasons Montesquieu can 
say: 

The spirit of commerce brings in its train the 
spirit of frugality, economy, moderation, work, 
prudence, tranquility, order, and rule. Thus 
w hile it subsists, the riches it produces have no 
ill effect. (\' 6) 

Montesquieu is aw are of the fact that this spirit of 
commerce is not automatically self-perpetuating. He 
advocates intervention of government to achieve redis¬ 
tribution of income: 

In order to maintain the spirit of commerce, it 
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is necessary that . . . the laws, by their disposi¬ 
tion, divide the fortunes in the measure that com¬ 
merce increases them, making each citizen poor 
in a great enough ease to be able to work like 
the others; and each citizen rich in such a medioc¬ 
rity that he has need of his work for conserving 
or acquiring. It is a very good law in a commer¬ 
cial republic which gives to all the children an 
equal portion in the inheritance of their fathers. 

It happens through this law that whatever for¬ 
tune the father has made, his children, always 
less rich than him, are led to flee luxury and work 
like him. (V 6) 

T his means that many of the very rich will “exile 
themselves . . . and go to seek abundance in the lands 
of servitude” (XIX 27, p. 578). 

Thus commerce does more than spread safety and 
comfort and the concern with those things. Properly 
fostered by wise policy, it sharpens the selfish com- 
petitiv’e energy, the independence, the watchfulness 
of citizens in all classes. And commerce demands a 
freedom of movement and a security of persons and 
things in order for its operations to be successful. The 
free laws and principles of the English regime fostered 
commerce; but commerce in turn fosters the laws and 
principles of the regime. 

riie most arresting part of Montesquieu’s descrip¬ 
tion of the way of life of commercial England is his 
portrayal of the noneconomic social life, especially 
what we would call the intellectual life. I'oday’s 
reader of Montesquieu, who usually begins with a 
belief that we witness in the present liberal world 
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unprecedented cultural and intellectual achievements, 
might well expect that Montesquieu’s new republican¬ 
ism with its freedom of thought, speech, and move¬ 
ment together with its experience of the heterogeneous 
influences of foreign trade, would produce an exciting 
and diverse intellectual life. But Montesquieu’s rather 
gray description belies this expectation. I'he 
unmitigated commercial spirit of England fosters 
advances in political science, technological natural sci¬ 
ence, and some aspects of philosophy. But the perva¬ 
sive selfish concern for material well-being and acquisi¬ 
tion of wealth stifles any intense interest in taste and 
the arts, the beautiful and useless things which orna¬ 
ment and can inspire human life. 

This does not mean to say that Montesquieu 
believed unselfish elevation or generosity is a neces¬ 
sary condition for preoccupation with beauty and 
taste: “It is not from a source so pure that graceful 
manners {politesse] customarily draw their origin. They 
are born from the desire to distinguish oneself ” (I\’ 
2). It is the selfish passion of vanity, the pacified and 
refined version of selfish honor, which gives birth to 
taste. Taste is therefore found chiefly in monarchies, 
though it is rare even there. I he preconditions for 
a high level of sensibility throughout society are usu¬ 
ally found in a monarchy which is leaning toward 
despotism, and which possesses a rather centralized 
but not yet despotic court—a monarchy like France, 
or perhaps like Imperial Rome under Augustus. 
There, 

one finds at court a delicacy of taste in all things, 

which comes from a continual usage of the 

superfluities of a great fortune, from the variety 
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and above all the lassitude of pleasure, from the 
multiplicity, the confusion even, of fantasies. (IV 
2 ) 

At such a court men train themselves to look down 
on the need for security and the acquisition of wealth 
through labor. Assured of prosperity partly through 
the benefits of forgotten robberies committed by their 
fathers (VII 4; XXXI 2) and partly through the favor 
of even more fortunate beneficiaries of the ancient 
crimes, these men compete in displays of wit, percep¬ 
tivity, and the capacity to enjoy pleasures whose 
appreciation requires superior moral and intellectual 
sensitivity. A character is formed which pays great 
attention to form, grace, and elegance in every aspect 
of life. 

Devotion to such leisure requires that the most pow¬ 
erful men in a regime be persuaded to forsake, for 
a part of the time at least, the apparently most serious 
affairs of war and rule. For this reason taste seems 
to be closely connected with the preeminence of 
women. At any rate it was the growth of the power 
of women (occurring partly, but only partly, by 
accident—XXVIII 22) which released the full poten¬ 
tial for taste in the French and other Furopean 
monarchies. The influence of women weakens the 
vanity that rests on physical and material power and 
strengthens the vanity of wit and beauty (VIII 8). 
Women arc not averse to the accumulation of wealth 
and power, but their physical and intellectual disad¬ 
vantages lead them to promote the power acquired 
through beauty and the appreciation of beauty, refined 
pleasure, and the unserious use of the mind. When 
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they are permitted to do so by the spirit of the regime, 
women use the physical empire they have over men 
in order to transform the objects of emulation in the 
direction of those things for w hich they have the great¬ 
est capacities or over w hich they can have control (VII 
9). 

In contrast to all this, life in England is businesslike: 
“Since one w ould be alw ays occupied w ith one’s inter¬ 
ests, one w'ould not at all have those polished manners 
w hich are founded on leisure, and really one w ouldn’t 
have the time” (XIX 27, p. 581). Luxury in England 
is “solid, founded not on the refinements of vanity 
but on that of real needs. . . . Erixolous things are 
proscribed.” Consequently, “there one scarcely 
esteems men for frivolous talents or attributes, but 
rather for real qualities; and of this kind there are only 
tw'o: riches and personal merit” (XIX 27, p. 581). 
Some men w ill become preoccupied w ith amusement, 
but w^hen they do, they w ill seek it in vulgar and 
extravagant forms: “Some, having more w'ealth than 
occasion to spend it, w'ill employ it in a bizarre man¬ 
ner; and in this nation there w'ill be more w it than 
taste” (XIX 27, p. 581).^® The English lack of taste 
goes together w ith the status of w'omen in England: 

Where every man in his ow'n w'ay takes part in 
the administration of the State, the w^omen 
scarcely live w ith men. They are therefore mod¬ 
est, that is to say timid: that timidity forms their 
virtue; w'hile the men, w ithout gallantry, throw' 
themsehes into debauchery w hich leaves them 
all their liberty and leisure. (XIX 27, p. 582) 

1 he family is stable, and women find their place 
w'ithin it as mothers and \’irtuous w'ixes. There is no 
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court, society, or salon. There are only the family, 
the business, the club, and the brothel. 

All of these tendencies will not be much stemmed 
by the existence of a class of nobles. For in England 
the nobles are imbued vv ith the spirit created by the 
political principles of the regime. They too feel the 
need to acquire; this feeling is enforced by the taxation 
laws and the general fluidity of property: 

I'he dignities, comprising a part of the funda¬ 
mental constitution, would be more fixed than 
elsewhere; but, on the other hand, the nobles 
in this country of liberty w ould bring themselv es 
close to the people; the ranks would then be more 
separated, and the persons more confounded. 
(XIX 27, p. 581; cf. XX 21) 

The nobles have no place, no role, except the one 
they find for themselves in the economic and political 
activities of the other citizens. Their own political 
power is overshadowed by the powers of the people 
and the king. 

In England men are not brought together in a true 
society either by vanity, as in monarchies, or by vir¬ 
tue, as in ancient republics. Underlying the continual 
motion is a privatization or atomization of society. 
1 his privatization is the outcome of the political and 
economic selfishness we have seen described; men are 
“confederates rather than fellow citizens” (XIX 27, 
p. 582). In their equal little spheres of independence, 
men seem to themselves to be self-sufficient. T hey 
are satisfied and proud in their very equality, proud 
without a sense of superiority; or, in other words, 
they are proud without being vain (XIX 27, p. 583). 
Relatively inattentive to the opinions of others, they 
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do not seek to please. Yet despite, or because of, the 
fact that Englishmen li\’e apart and in a kind of isola¬ 
tion, they act toward one another with a certain 
decency and humanity, .\lthough lacking in 
“politeness of manners,” they manifest a certain 
“politeness of morals” towards one another (XIX 27, 
p. 582).^^ A sense of humanity arises from the fact 
that the independence of the Englishmen, for all its 
self-sufficiency and self-centeredness, is the indepen¬ 
dence of an anxious being. I he Englishman’s situation 
resembles that of original man, w'hose selfish neediness 
led him to have a certain sympathy for and attachment 
to his needy fellow man. I he English societal situation 
promotes the only naturally social or unselfish human 
impulses. 

The atomization of society has a profound effect 
on the thinkers and artists, and on what we might 
call the cultural life of England. In order for us to 
grasp the full portent of Montesquieu’s remarks, it 
is necessary to read them not only in view' of his later 
contrasting reflections about Erance, but also in the 
light of the mention of this theme in other works. 

In the course of his discussions of this theme he fre¬ 
quently uses the terms ''esprit'' and “men of esprit." 
The difficulty of translating the word esprit reflects 
not only the breadth and complexity of its meaning 
in Erench but also the enrichment and deepening the 
word acquires through Montesquieu’s use of it. VVT 
w'ill do well to begin w'ith a glance at Montesquieu’s 
thematic remarks on esprit. 

Esprit in its fullest and most general sense com¬ 
prehends the soul’s capacity to understand and 
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express knowledge of the world around it. "Fsprit is 
the genre which has under it several species: genius, 
good sense, discernment, justness, talent, and 
taste.A man of esprit in this fullest sense is a man 
whose soul is wholly awake and attuned to the world: 

A man has esprit when things make on him the 
impression they ought to make. ... A man of 
esprit knows and acts immediately in the way 
which is necessary for him to know and act; he 
creates himself, so to speak, at each instant, on 
the present need; he knows and he feels the just 
relation which is between things and himself. He 
feels what other men can only learn. All that 
is mute for most men speaks and teaches him. 
There are some men who see the faces of other 
men; others who see the physiognomy; and there 
are others who see into souls. One can say that 
a fool lives only with bodies; men of esprit live 
with intelligences.^^ 

Esprit is a synthesis of two elements whose division 
reflects a division in the soul and in civilized human 
life in general: “This man of esprit is very rare. He 
must unite two qualities almost physically incompati¬ 
ble . . . the man of esprit in the world and the man 
esprit among the philosophers.”^^ The “man oiesprit 
among the philosophers” is concerned above all with 
“judging” things in order to know the truth about 
them and their “intrinsic value.” This man possesses 
the spirit of science, the spirit of thought which does 
not seek to amuse. His education comes from 
“masters” or instructors. Fhe “man of esprit in the 
world” is the man of taste and of society. He is pos¬ 
sessed of a perfect discernment of what pleases and 
amuses the soul of man. He is above all concerned 
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with what men find beautiful and therefore with the 
“value of opinion” rather than “intrinsic value.” He 
receives his education from “njen of the world” and 
consequently requires a society where men “com¬ 
municate with one another,” a society where the art 
of pleasant conversation for its own sake is fully 
developed in all its frivolity, gaiety, rapidity, and 
delicacy of perception. 

England will be capable of producing men of science 
and even philosophers. Commerce promotes 
technology; certainly enlightened England has no 
reason to fear science. And since the worldly species 
of esprit tends often to prevent clear and profound 
meditation,England may well foster the sciences 
better than more polished nations. But English life 
undermines or destroys worldly esprit. Montesquieu 
indicates that the spectrum of studies and intellectual 
activities often called the humane studies—those 
“liberal” preoccupations which range from concern for 
what is fitting in human society to what is beautiful 
in the fine arts—will manifest a certain barrenness in 
England: “The character of the nation would appear 
above all in their works of esprit, in which one would 
see men who are meditative and who would have 
meditated all alone” (XIX 27, p. 583). When men of 
natural perceptivity and intelligence do speak out 
about life in England they will exhibit a bitterness 
and moral indignation. Perhaps thinking partly of 
Swift, Montesquieu says. 

Society teaches us to feel the ridiculous; retreat 
renders us more ready to feel vices. Pheir satiri¬ 
cal writings would be bloody; and one would see 
a number of Juvenals among them before having 
found one Horace. (XIX 27, p. 583)^^ 
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Likewise, historians will cease to aspire to embody 
the removed judgment, the subtlety and finesse of 
men who know the world. Instead, they will become 
the mouthpieces of narrow parties: “The historians 
. . . would betray the truth because of their liberty 
itself which always produces divisions: each would 
become as much the slave of the prejudices of his fac¬ 
tion as he would be of a despot” (XIX 27, p. 583). 

Above all, the level of execution and appreciation 
of poetry and the fine arts would reflect the general 
lack of taste. Montesquieu does not seem to mean that 
great artists will be unknow n. Men of “genius,” men 
with depth of discernment and a pow er of imagination 
and expression, will arise in every civilized nation. 
And given the fact that e.xcessive delicacy together 
with excessive frivolity can be almost as detrimental 
to real taste as rudeness,English poets and artists 
may have strengths lacking in the artists of more 
effeminate nations. But they w ill lack the discipline, 
refinement, and delicacy w hich is required for perfec¬ 
tion: 

Fheir poets w'ould have more often that original 
rudeness of invention than a certain delicacy 
w^hich gives taste: one would find there some¬ 
thing which w^ould approach more the force of 
Michelangelo than the grace of Raphael. (XIX 
27, p. 583)2« 


Fhe absence of tasteful society in England means that 
great art and thought will lack the audience which 
it needs in order to flourish. Fhis lack of audience 
w ill affect genius; but it will affect even more that 
much larger number of more ordinary men of talent. 
It is the gentlemen who are naturally endowed with 
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a modest degree of intellectual merit w ho most need 
a political society which brings them into “com¬ 
munication” with others like themselves. Men of esprit 
require companions and a society that appreciates, 
evokes, and encourages their talents. This “world” 
does not exist in England. One cannot say of any par¬ 
ticular artist, thinker, or man of esprit that he w ill 
find no pleasures and wfill hence be unhappy; one can 
speak only of a certain emptiness, a general tone of 
grayness which pervades society at large: 

Most men wfith esprit w ould be tormented by 
their esprit itself; in the disdain or distaste for 
all things, they would be unhappy, w ith so many 
reasons for not being so. (XIX 27, p. 582) 

Montesquieu’s description of the English w^ay of life 
may well strike the modern reader as harsh and overly 
pessimistic. But we should not overlook the fiict that 
Montesquieu by no means precludes the appearance 
of talent, art, and thought in England; he rather draw s 
attention to its difficulties and its limits. As for the 
life of the mass of Englishmen, Montesquieu 
emphasizes their healthy naturalness, their sobriety, 
independence, and vigor—the virtue of the women, 
the capacity for sacrifice of the men. Perhaps, indeed, 
the England that Montesquieu describes does not 
remind one of Jane Austen’s England; but w e do find 
here the England described by Thackeray; and Thack¬ 
eray’s portrayal is probably the broader and more 
accurate. And yet something is missing; one can put 
one’s finger on that something by thinking of w hat 
the old Tory party stood for in its noblest, if not al- 
w'ays its wisest, moments. Throne, altar, and the land¬ 
ed gentlemen of England have been eclipsed in Mon- 
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tesquieu’s picture. This appears very clearly when one 
compares what Montesquieu says about the place of 
religion in England w ith what Burke has to say about 
the same subject. According to Montesquieu, religious 
freedom combined with the commercial temper will 
divide the nation as a whole into those w ho possess 
a spirit of indifference to all religion, and therefore 
accept the established church, and those w ho possess 
a spirit of zeal, and therefore promote the flow ering 
of numerous, w^eak little sects (XIX 27, p. 580). In 
contrast, Burke says that 

we know', and w hat is better, w'e feel inw^ardly, 
that religion is the basis of civil society, and the 
source of all good and all comfort. . . . First, 

I beg leave to speak of our church establishment, 
w'hich is the first of our prejudices, not a prej¬ 
udice destitute of reason, but involving in it a 
profound and extensive w'isdom. 1 speak of it 
first. It is first, and last, and midst in our 
minds. 

Montesquieu did not w ish simply to mirror English 
society. I le rather looked to w hat he believed to be 
the most portentous characteristics of England, the 
qualities and the spirit which he hoped and believed 
would help shape the future of the world. The English 
constitution and its way of life is to he the guide, 
the polestar in political affairs. But there are great 
obstacles in the w'ay of any attempt to use what has 
been learned about political lil)erty in England to 
shape the future in other lands. It is to an explanation 
of these obstacles that Montesquieu turns in Part 
Ihrcc. 


6 

THE OBSTACLES TO FREEDOM; 
CLIMATE, GEOGRAPHY, 
AND HISTORY 


By the end of Book XII, or Part Two, of The Spirit 
of the Laws Montesquieu has presented the character 
and ranking of the fundamental political alternatives 
open to man; he has indicated some of the most impor¬ 
tant reasons for the superiority of the principles of 
liberal republicanism. He does not, however, proceed 
to complete his analysis of this form of government 
and w ay of life. Instead, he interrupts his discussion 
of England to show how' the natural environment— 
climate, geography, terrain—and the conventional 
environment—history and tradition—mold and limit 
man. The political alternatives must be understood 
in light of the fact that human nature is to a great 
extent not uniform, d he human race is divided into 
a multitude of diverse groups or “nations,” each pos¬ 
sessing a unique and deeply ingrained character w hich 
puts its stamp on every individual. Ehe natural envi¬ 
ronment, especially the climate, is the primary but 
not the only cause of this diversity. 

Many commentators have noted that in his 
emphasis on the limitations imposed on politics by 
climate, just as in his emphasis on the variety of 
legitimate regimes, .Montesquieu returns from con¬ 
temporary natural law teachings to .Aristotelian politi¬ 
cal science (cf. Politics 1 327^^ 18-36). But this is true 
only in a very qualified way. In .Montesquieu the 
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influence of climate and geography on political life 
is far greater than it was for Aristotle. This is a con¬ 
sequence of the massive agreement between Montes¬ 
quieu and those modern thinkers from Machiavelli to 
Locke who hold that man is much more malleable 
than the ancients realized. Montesquieu’s emphasis on 
climate and history is an outcome not so much of a 
return to Aristotle as of a more radical thinking 
through of the understanding of human nature held 
by modern political philosophy. 

Ancient political philosophy understood the 
moral and intellectual qualities wTich wc find in 
civilized social life to be natural to man. It was consid¬ 
ered impossible to understand the nature of man 
except in terms of the highest human potential dis¬ 
coverable in ci\ il society. The ancients w'ere therefore 
led to conceive of human nature as directed toward 
certain high and fixed ends. The attainment of these 
ends is the aim of all political activity, but chance 
is so powerful a counterforce to nature that attainment 
is extremely difficult and rare. Since these ends are 
natural or permanent, they cannot be lowered in order 
to make the satisfaction of man’s needs easier. Man 
cannot be remade. Political life is therefore severely 
limited in what it can accomplish toward achievement 
of human happiness. Lhe practical spirit of classical 
political philosophy is one of moderation or manly 
resignation in the face of the unchangeable nature of 
things. "Phe l)est regime is rarely if ex er possible. 

Beginning with Machiavelli and I lobbes, modern 
political philosophy tries to understand human nature 
almost exclusix ely in the light of man’s origins. It finds 
those origins in a preeix il, subhuman “state of nature.” 
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In the state of nature man is an animal preoccupied 
with the satisfaction of bodily animal passion. But 
while the ways of all other animals are unchangeable, 
man’s ways are variable. Civil society, the develop¬ 
ment of reason and of all the faculties we know as 
human, is the product of man’s capacity to mold his 
behavior in response to accident. Man has proven him¬ 
self to be “flexible” or malleable to an almost infinite 
degree (see the Preface, p. 230). The proper under¬ 
standing of the higher human capacities reveals that 
they are not the end or purpose of human life, but 
are rather faculties w hich have evolved as means to 
the satisfaction of the bodily passions, the only perma¬ 
nent and real goal of the animal man. Man’s natural 
needs are much low'er than the classics thought, their 
satisfaction more attainable. And, in our use of our 
reason and freedom we need be much less restricted 
by the fear of perverting these higher capacities; they 
are no longer to be seen as things to be cultivated 
for their own sake. Man’s higher faculties can be 
molded, shaped, used in whatever w^ay is necessary 
to create a civil society w'hich w ill answ^er to the true 
natural needs. We can therefore be much more hope¬ 
ful than w as hitherto thought. We need not be depen¬ 
dent on chance to achieve w'holly satisfactory regimes. 
Fortune can be mastered; the problem of human 
nature can be solved.^ 

As w e have seen, Montesquieu agrees with this line 
of thought. The best regime has been realized in En¬ 
gland. But, at the same time, Montesquieu sees the 
need for a modification of or addition to this modern 
understanding. Fhe teaching about climate is the most 
striking part of this emendation. These five books deal- 
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ing with nonhuman nature also deal with human 
nature; the section begins and ends with the most 
detailed discussions of human nature in the whole of 
The Spirit of the Laws. The discussions constitute an 
elaboration of the theoretical principles stated in Book 
I. It is perfectly fitting then that the books comprising 
Part Three are literally the central books and that their 
titles all refer to “nature.” 

Montesquieu argues that if one begins from the fact 
that man’s nature is as low and pliant as the moderns 
have shown, one cannot conclude that the passions 
of the original animal man are as permanent or remain 
as universally similar as thinkers like Machiavelli and 
Hobbes supposed. Man’s body is affected by his 
natural environment, especially his climatic environ¬ 
ment. While it is true that “men have had in all times 
the same passions” {Considerations^ Works, II, 71), these 
passions, even the most basic of them, vary in strength 
and degree. All men may be dominated by the desire 
for “the opinion of security,” but that desire varies 
according to the condition of the body which in turn 
varies with the climate: 

One has more vigor in cold climates. The action 
of the heart and the reaction of the extremities 
of the fibers works better, the liquids are more 
in equilibrium, the blood stays closer to the 
heart, and reciprocally the heart has more 
strength. That greater force produces consider¬ 
able effects: for example, . . . more courage . . . 
more opinion of one’s security. . . . Put a man 
in a hot place, . . . his present feebleness will 
put a discouragement in his soul; he will fear 
everything, because he will fear he can do 
nothing. (XIV 2; cf. XIV 10, 11; contrast 

Hol)bes, chap, ii) 
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In trying to establish free government on the basis 
of man’s deepest natural needs, the legislator must 
take into account the natural climatic variation in the 
capacity to satisfy these needs. 

Montesquieu’s emphasis on the influence of climate 
requires him to make more explicit the extent to which 
man’s life is determined by the condition and behavior 
of his body. Book Xl\’ begins by presenting a picture 
of man which is as near as one can imagine to a pure 
materialism without being simply so. Montesquieu 
refers at times to “the soul” but he leaves almost no 
nonmaterial thing except reason itself to constitute this 
“soul”: the passions, the spirit, the character, imagina¬ 
tion, taste, sensibility, sadness and happiness, all are 
said to be determined by the state of the body (XI\' 
2, 3, 4). And the human body is like all other animal 
bodies. In fact, Alontesquieu blurs the distinction 
betw'een organic and inorganic matter: he frequently 
refers to the human body as a “machine.”*^ In a later, 
unpublished, essay dealing with the same theme, 
Montesquieu goes so far as to reduce “ideas” to 
“feelings” and “thought” to “action in the brain. 
Nevertheless, we know’ from Book I that Montesquieu 
strongly doubts that “a blind fatality would have pro¬ 
duced intelligent beings” (I 1). Men therefore have 
some capacity for independent exercise of reason and 
w ill. But it seems this independence is more tenuous 
than is usually supposed. A picture of Montesquieu’s 
view of the relation of man’s rational freedom to his 
physical necessity is given in the following metaphor: 

The soul is, in our body, like a spider in its web. 
Idle spider cannot move w ithout disturbing the 
threads w’hich are extended far out, and, at the 
same time, one cannot move one of these threads 
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w ithout moving the spider. . . . I he more these 
threads are stretched tight, the more the spider 
is made alert. 


.Man is therefore determined not only by “physical 
causes” but also by w'hat Montesquieu calls “moral 
causes” (Xl\' 5; \1II 21; Considerations, chap. 18, 
Works, II, 173).^ Moral causes stem al)o\e all from 
the political actions of the “legislator” w ho is indepen¬ 
dent to the extent to w hich he uses intelligence or 
reason (XI\' 3, 5). 


We learn of the complicated w ay in w hich moral 
causes combine with physical causes to determine 
political life by following .Montesquieu’s argument 
through Book XI\ . The most inHuential climatic fac¬ 
tor is temperature. (W hile it is a mistake to say that 
the factor of humidity is excluded, it is relegated to 
a secondary^ role.)^ Over generations a cooler climate 
tends to produce bodies w hich ha\e tougher and more 
tense muscles and nerves, better circulation, and 
hence greater vigor. This makes the spirit more insen¬ 
sitive, independent, courageous, and free. .\ w'armer 
climate, in contrast, tenths to produce more relaxed 
and softened fibers and slower circulation—a less \’ig- 
orous but more sensitixe botly. d his leads to imagina¬ 
tion and taste, l)ut also to indolence anti lack of ctiur- 
age anti intlependencc. 

.Motlern opinion frow^ns on such generalization. The 
rea.son is not so much the crutlitv of scientific details 
(of w'hich .Montesquieu was probably aware) as the 
moral implication. W'e tlo not like to hear it suggested 
that climate may make peoples more or less capable 
of self-goxernment. In this \vc share the Lockean tloc- 


The Obstacles to Freedotti 

trinairisni which Montesquieu attacked so strongly. 
I'he experimental evidence is certainly not conclusive 
one w ay or the other, for the exhaustive studies w hich 
would he required have vet to be made, and, given 
contemporary intellectual opinion, will not be made 
in the forseeable future. On the other hand, the evi¬ 
dence of history would seem to lend some support 
to Montesquieu: lil)eral republicanism has yet to be 
successful in hot climates. W ith this kind of empirical 
foundation, experienced observers of international 
politics today sometimes speak in Montesquieuian 
terms.' Whether or not this apparent empirical founda¬ 
tion provided by history is valid, it must be admitted 
that starting from the view’ of human nature shared 
by I lobbes, Locke, and modern reductionist biology, 
it is difficult to refuse to follow the general direction 
of Montesquieu’s speculations. 

But no defense of Montesquieu can deny that his 
discussion of what has come to be called geopolitics 
shares w ith that discipline a curious combination of 
common sense and madness. The Spirit of the Laws is 
the only w’ork of political philosophy know'n to us 
in which serious theoretical conclusions are drawn 
from experiments performed on a frozen sheep’s 
tongue (XI\’ 2). We see here some of the aberrant 
enthusiasm generated by Lnlightenment scientific 
research. One profits most from Montesquieu’s di.s- 
cussion of climate if one takes seriously only those 
suggestions which seem to correspond to common 
sense and historical experience. Since Montesquieu 
only rarely strays from this firm ground, his thoughts 
seldom fail to be provocative. 

Montesquieu teaches that l)ecause so much of the 
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inhabited world lies in torrid zones, the predominant 
effect of climate is to hinder man from establishing 
government which provides the freedom or security 
longed for by his nature. In hot climates men tend 
to be timid. This is not inconsistent with the fact that 
in hot climates there are “atrocious” cruelties, for those 
in power imagine danger from others and those lacking 
power lack the spirit to resist the outrages the power¬ 
ful perpetrate (XIV 3). In addition, a hot climate tends 
to make men lazy, reluctant to undertake even the 
efforts necessary to cultivate the earth for sustenance 
(XIV 5, 6, 7). In such climates men are consequently 
much more in need of a “legislator” whose “reason” 
will oppose “nature,” whose “moral causes” will 
oppose the “physical causes” (XIV 3, 5). Montesquieu 
does not advocate the absurd climatical determinism 
which Collingwood ascribes to'him.® The goodness 
of a legislator is proportional to his opposition to the 
vices of the climate. 

This does not mean to say that the good legislator 
will usually be able to establish a free regime, for he 
is severely limited by the climate. In hot climates the 
legislator is limited not only by the particular vicious 
tendencies inculcated by the climate, but also by the 
general “immutability” of all laws and customs. The 
feebleness of the human spirit there, combined with 
its sensitiveness, makes the original institutions and 
usages much more deeply imbedded than elsewhere 
(XIV 4). The most important task of the legislator 
in hot climates, and the one to which Montesquieu 
devotes the most attention, is the overcoming of lazi¬ 
ness through laws, customs, and religion: the encour¬ 
agement of the agricultural industry which provides 
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food (XIV 5—9). The legislator must strive to create 
the minimal conditions for human existence. In this 
context Montesquieu gives high praise to the laws of 
the Chinese despotism. China is not free; it is unattrac¬ 
tive from the point of view of European monarchy 
and republicanism; but a China is probably the best 
that can be hoped for in hot climates (cf. XIV 5, 8 
with VIII 21). 

Montesquieu wishes to show not only how climate 
hinders free government in hot climates but also what 
its relation to law is in England, where free govern¬ 
ment flourishes (XIV 12, 13). In England the climate 
produces “a sickness ... a defect of the filtration of 
the nervous fluids” which leads to discontent, irrita¬ 
bleness, and restlessness. This disposition destroys the 
patience required for political prudence. Yet it fosters 
the spirit of selfish independence, vigor, and courage 
which promotes free government. We now begin to 
learn that while liberal republicanism does not depend 
on classical virtue, it does depend on specific qualities 
or transformations of character which might be called 
virtues of a kind. These qualities are not the product 
of restraint or education but are rather the natural 
distortion of the passions brought about by climate. 
Nowhere do we find a climate that leaves human 
nature unaffected. Never can political life be based 
simply on human nature or natural right, for the core 
of human nature is always shaped to some degree by 
climate. And even if we could find a place where all 
influences of the climate were neutralized, it is doubt¬ 
ful if we should desire such a habitation. In order 
that it be strong enough to form the spur to free gov- 
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emment, the passion for security at the core of human 
nature seems to require the supplement of a certain 
irrational restlessness given by a climate like En¬ 
gland’s. It is not sufficient to say that human nature 
supplies man with a negative standard; even in the 
best case this standard needs the aid of the accident 
of climate in order to be applied. 

In the books immediately following Book XIV 
Montesquieu reveals in more detail first the way in 
which climate hinders freedom and, second, its con¬ 
sequences for the development of free institutions in 
temperate Europe. His treatment is more comprehen¬ 
sive than Aristotle’s not only because he believes men 
are more shaped by climate but also because he has 
greater concern with the improvement of political life 
everywhere. Despite his return to something like 
Aristotle’s view of the limitations on improvement, 
he remains more sanguine about the possibility 
of the beneficent widespread influence of political 
philosophy. This posture is to some extent the out¬ 
come of his lower view of the goals of political life 
and political philosophy. But it is also partly due, as 
we shall see in Book XX, to his confidence in the 
world-revolutionary power of commerce. Montes¬ 
quieu wishes to educate those who will control this 
force. 

Book XV, on civil slavery, is a continuation of 
Books XII and VI, whose theme was civil liberty. 
Although the question of slavery was only adum¬ 
brated in Book XII (chapter 21), one could reasonably 
assume that slavery, since it is the greatest deprivation 
of security next to death itself, is a fortiori always 
to be avoided. But now Montesquieu devotes a whole 
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book to slavery in order to correct that impression. 
We learn here in the most startling fashion that no 
principle of civil liberty, not even the prohibition on 
enslavement, can be considered an “absolute.” By now 
it should not be necessary to add that “relativism” 
is not the only alternative to “absolutism.” Montes¬ 
quieu makes it emphatically clear in the five opening 
chapters of Book XV that slavery is bad, and not only 
on his own grounds, that is, because in arbitrarily 
depriving a man of his security it goes “contrary to 
the fundamental principle of all society” (XV 2), but 
also on the grounds held by classical exponents of 
slavery—grounds of moral and political virtue (XV 
1).^ But that slavery is bad or unhealthy for human 
nature does not prove that it is always to be avoided. 
In some times and places human nature is in so miser¬ 
able a state that a man has a better chance for life 
and minimal comfort as a slave than as a free man. 

At first Montesquieu seems to justify only “a right 
of very mild slavery” (XV 6). But in the next chapter 
he provides a justification for “cruel slavery” as well. 
There are some countries where the heat is so severe 
and enervating that only the slave-holder’s lash can 
make men do the necessary work. Montesquieu’s jus¬ 
tification of this extreme form of slavery epitomizes 
his understanding of the status of natural right 
altogether: 

Since all men are born equal, it is necessary to 
say that slavery is against nature, although in cer¬ 
tain countries it may be founded on a natural 
reason; and it is very necessary to distinguish 
those countries from those where natural reasons 
themselves reject it. ... (XV 7) 
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He then immediately adds two chapters in which he 
reemphasizes the lack of any justification for slavery 
in Europe (XV 8-9). 

Montesquieu’s procedure in Book XV is perfectly 
characteristic of his thought, and of the difference 
between the political philosopher and the moralist in 
general. After condemning and then justifying and 
then condemning again “cruel slavery,” he gives a rare 
indication of his deep personal repugnance to slavery: 
“I do not know if it is the spirit or the heart which 
dictates this article.” Yet instead of giving a blanket 
condemnation of slavery and averting his eyes from 
the situations which require it, Montesquieu proceeds 
to devote the rest of the book (chapters 10-19) to a 
cool and detailed discussion of the ways to mitigate 
the abuses and dangers of slavery wherever it exists, 
whether justifiably or not. Montesquieu believed that 
in order to benefit humanity one must never permit 
the sense of humanity to blur one’s clarity of vision. 

In the general discussion of climate in Book XIV, 
Montesquieu indicated that man’s sexuality is radi¬ 
cally affected by the climate (XIV 2, 14); in Book 
XVI he discusses the political consequences, return¬ 
ing to the theme of the relation between women and 
political life. 

In hot climates the radical inequality of the two 
sexes tends to make polygamy and the seclusion of 
women necessary. I here women reach puberty very 
early and begin to age quickly, and would be aban¬ 
doned if their husbands were not permitted a plurali 
of wives (XVI 2). Polygamy also provides for the larg¬ 
er female populations of hot lands (XVI 4). Seclusion 
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is necessary not only in order to enforce unity and 
fidelity in the polygamous family but also because the 
body is so sensitive to pleasure that lust is less control¬ 
lable in both men and women (XIV 2, 14; XVI 10, 
11). The seclusion of women is a prudent measure 
of the legislators who “force the nature of the climate” 
when the climate “violates the natural law” governing 
the relations of the sexes and the family (X\ I 12). 
The situation of women in hot climates must then 
usually be one of “domestic slavery.” 

Th is climatic limitation on human freedom is at 
once more inescapable and more portentous in its 
political effects than is the tendency to civil slavery 
in hot climates. I his is indicated by Montesquieu’s 
de-emphasis on its intrinsic badness and by the space 
he devotes to its climatic justification (contrast X\^ 
7 with XVI 2-5, 8, 11-12). The distinction created 
by climate between master and slave is in the case 
of domestic slavery more deeply rooted in the nature 
of man—in the natural distinction of the species into 
male and female. 

Domestic slavery has graver political effects than 
ci\'il slavery because the mode of beha\ior among 
members of the family has a \ ery great influence on 
the relationships among citizens. Civil slavery can be 
understood to have to do w ith persons who are outside 
of “our” community. The same cannot be thought 
of domestic slavery. W here habits and usages of free¬ 
dom prexail in political life, it is dilhcult to maintain 
customs of slavery within the family. “ The empire 
over women cannot be exercised so well there; and 
when the climate demands this empire, the govern¬ 
ment of one man has been more con\ enient.” Montes- 
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qiiieii says of domestic, but not of civil, slavery that 
it “is one of the reasons why popular government has 
always been difficult to establish in the Orient” (X\d 
9; of. VII 9). A republic can tolerate civil sla\XTy, 
but not domestic slavery. 

I'he theme of Book X\ U is this gravest effect of 
climate on man, the effect on the possibility of republi¬ 
can government and political freedom in general. 
After e.xplicitly restating what had been shown in 
Book XIV, Montesquieu reveals that there is an addi¬ 
tional and crucial factor necessary for the creation of 
conditions propitious to freedom. Besides the need for 
a cool climate, it is required that the inhabitants not 
be contiguous with the inhabitants of w arm climates. 
Only in temperate regions such as Europe and 
perhaps North America w'ill the Northerners not be 
corrupted by easy conquest of the Southerners: 

This is the great reason for the feebleness of .Asia 
and the pow er of Europe, of the liberty of Fuirope 
and the servitude of .Asia: a cause w hich 1 do 
not bclicwe anyone has before remarked. (X\dl 
13 ) 

Immediately following the books on climate, Mon¬ 
tesquieu’s train of thought once again becomes 
obscure. The first part of Book X \ 111 describes the 
effects of the nature of the terrain on the men w ho 
inhabit it. In the second part Montesquieu turns to 
a rather lengthy discussion of the w'ay of life of primi¬ 
tive societies and especially of the early German 
tribes. 

W'c will understand w hat .Montesquieu is about if 
w^e start from the fact that in Book X\dll he turns 
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to a detailed consideration of the human situation in 
Europe. His first and heaviest emphasis is on the effect 
of climate and geography in the areas where they dis¬ 
tort and limit human nature. But he is ultimately 
much more interested in the opportunities for political 
life in those temperate regions w'here climate least 
restricts the influence of human reason and w ill. Here 
the greatest opportunities for freedom and improve¬ 
ment exist. 

When we focus our attention on the temperate 
regions we find that as the influence of climate recedes 
another natural factor makes itself felt: the character 
of the terrain. But the effects of the terrain are less 
powerful and restrictive than those of climate. Man 
remains far less determined by the natural environ¬ 
ment in Europe than elsew^here. 

1 his does not mean that European man remains 
unshaped and unmolded. For we have learned that 
even in the hostile climates it is not only nature w hich 
molds man into diverse national groups; man dif¬ 
ferentiates and shapes himself. Indeed, the characters 
of the many nations correspond only loosely to the 
diverse natural environments; sometimes w'idely dif¬ 
fering nations are found in the same environment. The 
unique way of life of each nation represents the human 
response to the natural en\’ironment. Ehe nation is a 
product of human making. This is the case in Europe 
above all. The same facts w hich led to the conclusion 
that man’s humanity is radically shaped by the 
influence of the climate on the body imply that this 
humanity is subject to a less permanent but still pro¬ 
found reshaping by the conventions instituted in each 
nation.If man does not become ci\ ili/ed or human 
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because of a permanent tendency or end rooted in 
his nature, if man’s humanity is a product of accident 
and response to accident, then that humanity will 
manifest a permanent variety of forms corresponding 
to the variety of accidents which in different times 
and places caused that humanity to come into being. 

The conventions which constitute a national charac¬ 
ter may originate with all or only a part of a people. 
In the most important cases they originated in deci¬ 
sions made by “legislators,” or rulers who gave com¬ 
prehensive guidance to a people. The legislators 
responded to the needs of man and the exigencies of 
the natural environment with varying degrees of wis¬ 
dom and error—with varying notions ^of what happi¬ 
ness is and of what can be hoped for in the given 
circumstances, and with varying prudential capacities 
for attaining w hat they sought. The freedom to err, 
the freedom to be more or less wise w'hich is implicit 
in the exercise of human reason, is the principal expla¬ 
nation for the indeterminacy, unpredictability, and 
uniqueness of each national character. 

In cooler regions like Europe, where a hot climate 
did not give the conventions an “immutability” (XIV 
4), the conventional response to the environment 
developed through time. I'he manners and customs 
of a nation w ere repeatedly altered as new generations 
with new' rulers reassessed the permanent elements in 
their situation and came to grips with new' elements. 
I'o understand the conventional forces that have 
shaped European humanity, it is therefore necessary 
to investigate not only the present climate and customs 
but the history of the luiropean nations. It is especially 
important to learn as much as possible about the ear- 
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liest history of Europe, for it was then that much of 
the later development was determined. And it is in 
studying the early days, when the people were simple, 
that the irhpact of the climate and terrain can most 
clearly be seen (cf. XIX 4): the history of the origins 
reveals what in Europe is due to nature and what is 
due to convention. In Book XVIII xVlontesquieu 
moves away from the study of the static human situa¬ 
tion in most of the world to a study of the dynamic 
human situation in Europe; away from the contem.pla- 
tion of the enslavement due to nature to a contempla¬ 
tion of the freedom due to man and reason; away from 
the concentration on nature to a new emphasis on his¬ 
tory. 

The survey of the primitive “hordes” is meant to 
be a sequel to the discussion of the state of nature 
in Book I. Our awareness of the way in which climate 
and terrain radically shape man makes us now realize 
that we need a supplement to the description in Book 
I of the typical emergence of man from the state of 
nature; we need to know to what extent the men 
of each nation were altered by their particular environ¬ 
ments on their way to becoming civilized. Such a sup¬ 
plement is most needed in the case of European man. 

At the same time, the study of the earliest Euro¬ 
peans sheds light on original man in general. These 
“nations which do not cultivate the earth” are so sim¬ 
ple that they are all very similar. Since we have no 
records of man’s natural state, our knowledge of it 
is based on deductions from what we see of man in 
civil society. These speculations are made more solid 
when they are based on the records we do possess 
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of the earliest societies. Aiontesquieu implies that 
what can be learned of these earliest societies confirms 
the view of human nature sketched in Book I. It is true 
that the description in Book XVIII begins with 
societies or “peoples”; it does not throw light on the 
difficult question of how solitary natural man was 
induced to form familial clans. However that may be, 
we find that “these peoples wandered and dispersed 
themselves in the pastures and the forests.” Origi¬ 
nally, not even the family existed as a stable unit: 

Marriage will not there be as stable as among 
us, where it is fixed by the dwelling, and where 
the woman belongs to a house; they can then 
more easily change women, have several, and 
sometimes mix with one another indifferently 
like beasts. (XVIII 13) 

In some places tiny nations were formed (XVIII 11); 
but it is only where the forests were rather infertile, 
as they are in Europe as opposed to America, that 
men were forced to leave off hunting to become 
nomadic herders, and hence acquired more fixed 
usages of women and property (XVIIl 11, 13). 

Civil society comes into being for the sake of suste¬ 
nance, but also for the sake of protection, for the scar¬ 
city of things creates a situation of constant war: 

These peoples . . . will have among themselves 
many subjects for quarrelling; they will dispute 
about the uncultivated earth. . . . Thus they will 
find frequent occasion of war, for their hunting, 
for their fishing, for the nourishment of their 
beasts, for the kidnapping of their slaves. . . . 
The weak people, in uniting, defend themselves 
against violence. (XVIIl 12, 16) 
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If it is true that Montesquieu never mentions the term 
“soeial contract,” it is also true that he practically 
describes it without naming it. In his description of 
the formation of civil society there is no mention of 
compassion, pity, or that “pleasure which an animal 
feels at the approach of another animal of his species” 
(1 2). The role of “humanity” in the creation of civil 
society is negligible; civil society is a product of fear 
and the need for collective security. 

Despite the extreme hardships and the superstition 
prevalent among these primitive “hordes,” the mem¬ 
bers of each tribe enjoyed equality and “a great 
liberty.” Equality and liberty were the result of the 
simplicity of their needs and the natural limitations 
of their powders of repression (X\dll 14, 17, 18; cf. 
31 ).'" 

After this account of the general character of the 
original civil societies, Montesquieu investigates the 
particular character assumed by the hordes in various 
natural environments. We immediately learn that in 
Asia the liberty of the hordes w as considerably less¬ 
ened not only for the reasons of geography presented 
in Book XVII, but also because of the terrain. In 
Europe the constant state of war among the tribes 
did not lead to conquest and political enslavement 
because the defeated groups could aKvays flee into the 
forests, swamps, or mountains and find refuge; but 
on the vast plains of Asia such refuge was impossible 
(XVIII 19). It is in Europe alone that the natural envi¬ 
ronment promoted civil societies which w'ere secure 
or free, civil societies wTich came near to achieving 
the purpose for which they were established. 

And even in Europe, this freedom was not univer- 
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sal. Where the land is rich, the spirit of freedom is 
weakened. Men are less hardy where life is easy; they 
become accustomed to property and fear for its loss; 
their greater enjoyment of life makes them less capable 
of risking it. Barren land, on the contrary, forces men 
to be stronger and more predatory, gives them less 
to lose and makes life seem less precious (XVlll 1, 
4). The consequence, Montesquieu suggests, is that 
the inhabitants of fertile lands vv^ere destroyed and 
their countries turned into desert by the marauding, 
warlike nations from sterile terrains (XVIII 3).^“* 

It would seem then that the only peoples whose 
natural environment cultivated a free spirit were those 
who inhabited the barren lands of Europe. Such w^ere 
“our fathers,” the early Germans and Franks. But 
there is something seriously wrong with the freedom 
of these peoples to whom nature seems to have given 
the greatest chance for freedom. The freedom of the 
Germans is rather different from the “opinion of se¬ 
curity.” It is the bold, reckless, irrational liberty of 
ferocious warriors. It does bring victory, and therefore 
security, in warfare. And the free spirit of these inde¬ 
pendent warriors is reflected in the government, a 
“republic” where each man participates in the govern¬ 
ing “assembly” (XVlll 27, 30). But this liberty also 
implies all the dangers inherent in constant bloodshed 
(cf. especially XVlll 29). Moreover, the warrior spirit 
is the source of the passions of pride and vanity that 
threaten the rational human search for security. Mon¬ 
tesquieu seems to hold that the desire to display 
superiority originates in an extreme and perverted 
development of the pleasure men take in contemplat¬ 
ing the personal power which insures their security. 
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The desire to see one’s strength or dominance becomes 
divorced from the fear which is the true reason for 
that desire. Thus Montesquieu finds that fear is the 
true source of the “marvellous system of chivalry”: 
“It was fear, which is said to have invented so many 
things, that made men imagine those sorts of prestige” 
(XXVIII 22 and context). 

It is true that this proud and warlike spirit appears 
to be necessary in some measure as a precondition 
for any liberty. Montesquieu praises these barbarians 
as “the source of the liberty of Europe” (XVII 5): 
it was they who saved Europe from the despotism 
of Rome (XIV 3). Yet while the soft inhabitants of 
fertile lands lacked the courage necessary to protect 
themselves, they better understood the reason for such 
protection: “The fertility of a country gives ... a cer¬ 
tain love for the conservation of hfe” (XVIII 4). Inhab¬ 
itants of fertile land are “occupied . . . with their own 
affairs” (XVIII 1).^^ The men who settled fertile lands 
became concerned with private property, wealth, 
trade, and money. Their preoccupation with material 
possessions “corrupted” them. Theft, ruse, and 
exploitation forced men to create good civil laws, and 
savage independence came to be replaced by legal 
liberty (XVIII 12, 13, 16). Rational political liberty 
requires some combination of the opposed spirits of 
these two kinds of peoples. 

Montesquieu indicates how such a synthesis came 
about in his discussion of a third possible human 
development within the environment of Europe. 
When the land is neither rich nor so barren that vigor¬ 
ous and unremitting labor bears no fruit, a people 
can develop who combine a degree of military tough- 
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ness with a sturdy industriousness productive of mate¬ 
rial comfort (XVIII 3, 4). Such peoples have a better 
chance for survival if they inhabit a protected 
place—an island, or the middle of a swamp which 
they have drained (XVII 5-7). These same conditions 
are the ones most likely to lead to seafaring commerce 
(cf. XX 5 with XVIII 1). The warlike peoples may 
have freedom of a sort, but 

the countries which the industry of man has ren¬ 
dered habitable and which need, in order to exist, 
the same industry, are those which evoke moder¬ 
ate government. (XVIII 6) 

Just as destructive nations do evils which last lon¬ 
ger than they do, there are industrious nations 
who do good which does not end with them. 
(XVIII 7) 

This third possible development is less a necessary 
effect of the climate and terrain than are the first two 
possibilities; moral causes here play a much greater 
role than physical causes. Men achieve this situation 
not as they achieve savage freedom, that is, “solely 
by the good sense attached to the gross fibers of these 
climates’’ (XIV 3), but rather “through their care and 
through good laws” (XVI11 7). The productive altera¬ 
tion of the land is “a good which nature has not at 
all made, but which is maintained by nature” (XVIII 

7 ).^ 

The superiority of the mixture of the effects of bar¬ 
ren and fertile terrain reminds one of Aristotle’s praise 
for the Greek climate, which mixes northern freedom 
and southern reason (Politics 1327^ 18-36). But Mon¬ 
tesquieu’s mixture is predominantly northern; it 
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emphasizes the elements of vigor, industry, and free¬ 
dom, not sensitivity and leisured thought. Above all, 
the mixture praised by Montesquieu is due less to 
the bounty of nature and more to the labor of man. 

As Montesquieu indicated in his earlier remarks on 
the “sickness” induced by the English climate, free 
civilization is a product of that natural environment 
which makes man the most uncomfortable, the most 
anxious (cf. XXI 3). The best region for man is one 
which induces neither slavish slothfulness nor careless 
and self-satisfied independence; the best situation is 
one which fills man with “care,” which compels him 
to take up an actively negative or alienated posture 
towards his environment. This is perfectly consistent 
with Montesquieu’s description of man’s relationship 
to nature in Book I. Man achieves his humanity and 
the satisfaction of his needs only when he reacts 
against his natural state and transforms and overcomes 
the state of nature. It is tempting to say that nature’s 
only kindness to man is the ferocity of her malevo¬ 
lence. iVlan can be thankful that in at least some regions 
of the earth his misery is originally so acute that it 
is literally unbearable. 

Unfortunately, nature is niggardly even in her 
malevolence. In that part of the world where she is 
most favorable to freedom she tends to make men form 
nations whose sense of freedom leads to the spirit of 
war, honor, and vanity rather than to the anxious and 
insecure spirit of productive labor. These warrior men 
do not remain simply barbarous. Agriculture and 
commerce develop to a certain level, but the men who 
farm and who pursue commerce do not set the tone 
of society or control the government. I'here is a bal- 
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ance of powers, but it protects principally the warrior- 
nobles. For the emergence of countries like England, 
where the laboring and commercial classes possess 
power and security, the best situations seem to be 
swamps, islands, and seacoasts. It seems doubtful 
whether true political freedom can flourish even in 
Europe. The only hope would seem to lie in the possi¬ 
bility that human reason, imitating the “works of 
man” which made barren lands productive and free, 
might overcome or transform in some measure the 
tendency to barren vanity which is produced by 
nature’s warping of the human spirit. Such a possibil¬ 
ity emerges in the books which immediately follow. 

But this possibility is not the first thing that strikes 
the reader in Book XIX. One’s first impression is of 
additional obstacles to freedom. It appears that con¬ 
vention or history limits the legislator almost as much 
as climate. 

Montesquieu begins by giving an e.xplicit formula¬ 
tion of the teaching about national character which 
has been emerging in Books XIV through XVIII. 
This national character Montesquieu calls “the general 
spirit of a nation.” As we have seen, it is a product 
of both physical and moral causes: 

Several things govern men: climate, religion, 
laws, maxims of government, examples of past 
things, customs [moeiirs\ manners; from which 
there is formed a general spirit which results from 
them. To the extent to which, in each nation, 
one of these causes acts with more force, the 
others give way to it. (XIX 4) 

But it is only among savage peoples that physical 


The Obstacles to Freedom 

causes predominate; in general, “moral causes form 
the general character of a nation and decide more the 
quality of its spirit than do physical causes.”^® The 
general spirit is manifested above all in the customs 
or morals and manners {les moeurs et les manures —see 
the title of XIX), the “way of life” as we might say, 
of a nation. The things a nation values shape its per¬ 
ceptions, its sentiments, and its experiences; each per¬ 
son looks at the world through his nation’s eyes. Every 
hope for political change must come to terms with 
the particular spirit of a nation. Any attempt to ignore 
or push aside this spirit, even for the sake of political 
freedom, leads to “tyranny” (XIX 3). The attempt 
to uproot deeply ingrained habits will require actual 
violence and forceful repression. But what is more, 
even if men are wrong in their sense of their own 
political liberty, liberty is an “opinion of security.” 
A frontal attack on a nation’s tradition will instill in 
all a deep feeling of oppression and fear—what Mon¬ 
tesquieu calls a “tyranny of opinion” (XIX 3, 14, near 
the end). And tyranny is not the only evil likely to 
result from an attack on the general spirit. The general 
spirit provides the social bond of habit that welds 
men into a cooperative community. Its cnfeeblement 
may lead to anarchy (XIX 12). To avoid tyranny or 
anarchy, it is therefore necessary that a nation’s opin¬ 
ions be correct: “For the best laws it is necessary that 
the spirits be prepared” (XIX 12). 

In his discussion of the things which shape the 
general spirit of a nation, Montesquieu is silent about 
the role of the nature and principle of the government. 
This seems to indicate a shift away from his earlier 
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emphasis on the “supreme influence” of the political 
principles. The enumeration of formative influences 
(XIX 4) includes political actions, but they are not 
given marked preeminence. Indeed, Book XIX as a 
whole teaches the limited influence of direct govern¬ 
mental action on a society’s way of life. Observations 
such as these lead most modern commentators to see 
here an implicit movement or even an unconscious 
drift away from the perspective of traditional political 
science toward the perspective of social science or 
sociology.This interpretation is not altogether clear 
because among social scientists the meaning of 
“sociology” or “social anthropology” is unclear: the 
notions “society” and “the social” and their relation 
to “the political” are not well-defined.^® But it is not 
a distortion to say that all versions of sociology are 
characterized by an agreement that the political sphere 
is not, in general, the source of a society’s way of 
life. All agree that the political constitution is, if not 
merely a derivative “superstructure,” then at any rate 
only one among many equal and independent ele¬ 
ments of the “infrastructure,” the real matrix of a soci¬ 
ety. 

Doubtless Montesquieu’s discussion of the general 
spirit of a nation supplements his analysis of the 
species of government. But it is an exaggeration to 
say that this implies a contradiction of his earlier 
emphasis on the political. In Book XIX the notions 
of “the political” and “the legislator” do not cease to 
be of central importance (see XIX 2, 5, 9, 11, 14-17, 
19, 20, 21, 27). After all, Montesquieu never asserted 
that the political principle was the only influence on 
the laws. Me limited himself to saying that it was 
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the “supreme influence.” In the very chapter where 
he spoke of this supreme influence of the four political 
principles, he also said that “it is a great piece of luck 
if the laws of one nation can suit another” (I 3). 
Beginning with Book XIV, Montesquieu makes 
clearer the fact that each principle of government is 
manifested in a variety of different nations, a variety 
creamH by the influence of nonpolirical as well as 
political factors. This in itself does not constitute a 
revision of Montesquieu’s theoretical approach. 

Nor does the depreciation of the influence of law 
and direct governmental action indicate a decisive 
change in orientation. Fo say as Montesquieu does 
that the political is fundamental is not to say that laws 
and institutions are always fundamental. By “the 
political” Montesquieu means the character and way 
of life of the men who rule, who actually possess 
power in a society. By the influence of the political 
constitution he refers to the “modification of soul” 
which is caused in every citizen by the nature of the 
government, the decision as to who shall rule. Accord¬ 
ing to Montesquieu, the tone—the customs, manners, 
and morals of a society—is determined principally 
from the top, by the habits of those who hold power. 
Everyone in a society looks up to and emulates the 
human type represented by those wTo possess author¬ 
ity. The source of a society’s spirit or character is 
for the most part not something hidden from human 
intention and consciousness; it is rather the open 
w ords and deeds of the politically pow erful, that mix¬ 
ture of the freely chosen and the necessary in which 
the intended predominates over the unintended. 

As an illustration, let us glance at Montesquieu’s 
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rather lengthy discussion of the general spirit of the 
French nation. This general spirit is largely formed 
by the habits of the aristocracy in its private, nonpolit¬ 
ical life. But these private habits exert a powerful 
influence precisely because the aristocracy has held 
and still holds actual political power. And the habits 
owe their character to the aristocracy’s peculiar politi¬ 
cal situation as it has developed down through the 
ages. Despite the importance of the influence of Chris¬ 
tianity, one can ascribe the character of the aristocracy 
above all to the fact that it originated in a bloody 
conquest of the soil of France and experienced a sub¬ 
sequent prolonged struggle for power against king and 
church, a struggle that finally left it in a position which 
combines certain kinds of dependence with certain 
kinds of independence (compare XIX 5-8 with Book 
XX\ 111 as a whole, especially chapter 22 and con¬ 
text). 

Recognizing the error of identifying Montesquieu’s 
orientation with a sociological orientation, one must 
not fail to discern the important kernel of truth in 
this mistaken view'. Although Montesquieu retains the 
belief in the preponderance of the political sphere, 
he goes farther than his predecessors—certainly 
farther than Aristotle—in qualifying that preponder¬ 
ance. I'his tendency is obvious in his treatment of 
“physical” cau.ses. It is also evident in his treatment 
of “moral” causes. The very fact that the causes of 
society w hich proceed from the human w ill are called 
“moral” rather than “political” points to a tendency 
to qualify the preeminence of the political element. 

This shift in emphasis manifests itself in tw^o w'ays, 
each of w'hich has its roots in Montesquieu’s theoreti- 
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cal innovations. In the first place, he is more open 
than Aristotle to the possibility that important aspects 
of a nation’s way of life may find their source in human 
activities which are more or less independent of the 
actions of legislators and rulers. This openness follows 
from Montesquieu’s more restricted notion of the 
natural scope of the state and civil society. Aristotle’s 
emphasis on the determining power of the political 
principle is based on his view that civil society exists 
for the sake of (and therefore is essentially a conscious, 
cooperative effort for) the attainment of a life of happi¬ 
ness through the full use of faculties which cannot 
be exercised except in a political association. Ev^ery 
society represents some version of this effort, some 
groping toward this goal, however unenlightened. 
Hence every society is understood as defined above 
all by its p>olitical part—the part which consciously 
and intentionally tries to give comprehensive guidance 
to the whole (see especially 1278^ 18-31, 1280^ 

25-128H 8). For Montesquieu, on the other hand, 
civil society exists not for the sake of creating happi¬ 
ness but for the sake of protecting the means to happi¬ 
ness, or the means to each individual’s avoidance of 
unhappiness. Civil society exists in order to secure 
or liberate good things which exist/?nor ro civil society. 
The individual and his property, the family, its attach¬ 
ments, its customs, its morals and religion, predate 
the establishment of civil society (XVIII 13, 16; as 
to religion, cf. XVIII 31 with XXV 2 on the one hand 
and XXVIII 22 on the other). For the sake of securing 
these good things civil society transforms them to 
some extent; but in principle they remain to a con¬ 
siderable degree autonomous. The spheres of eco- 
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nomic activity, of the family and private life, of 
religion, retain a greater independence than in Aristot¬ 
le’s analysis. 

This is only a difference, not a reversal, of 
emphasis. Montesquieu chooses the English nation, 
the nation which embodies most perfectly the true 
principles of civil society, the nation whose govern¬ 
ment gives the greatest liberty to private life, as the 
example of a nation whose customs and manners are 
caused by the political life, the laws and constitution 
(XIX 26-27). Even the liberal society—precisely the 
liberal society—is created above all by the deeds and 
intentions of the men who found and maintain the 
constitution. 

The de-emphasis of the political in Montesquieu 
stems not only from what one may call his liberal- 
pluralistic viewpoint, but even more from his new 
concentration on the role of history. Insofar as Mon¬ 
tesquieu asserts that man is determined by his conven¬ 
tional past, he narrows the scope and lessens the 
influence of the deliberate activity of legislators and 
statesmen. He not only narrows the latitude of choice 
of each generation of rulers; he also makes more incon¬ 
trovertible the unintended or unforseen consequences 
of their actions. He thus makes a nation more the 
product of a semiconscious development. With Mon¬ 
tesquieu begins a tendency to see profound domestic 
conflicts over political principles and great battles for 
survival against foreign threats—the things which 
appear all-important to the statesman—as only the 
foreground of a nation’s life, a foreground predeter¬ 
mined to a considerable extent by causes hidden in 
the past.^^ 
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Montesquieu’s thought appears to be the beginning 
of a movement toward the view that actions of states¬ 
men are determined by historical developments in 
economics, or religion, or art and thought. We are 
introduced to the possibility that a nation’s “spirit” 
is the product not of its political history but of its 
economic, or cultural, or even linguistic history. And 
since the spirit of one nation seems clearly related to 
the spirit of other nations, there appears on the hori¬ 
zon the possibility that the development of each 
national spirit must be understood in terms of the 
development of a “world spirit.” In other words, Mon¬ 
tesquieu’s teaching appears as the starting point for 
the emergence of the philosophy of history, which 
both in its universalistic version (Kant, Hegel, Marx) 
and in its particularistic version (the “historical 
school”) tends to deny the practical autonomy and 
supremacy of political prudence. 

It is through this new emphasis on history that 
Montesquieu truly appears as the precursor of 
sociology. For sociology, as is well known, developed 
out of the philosophy of history.And when one 
reflects on the considerations outlined in the two pre¬ 
vious paragraphs it becomes intelligible how, by way 
of the turn to history, the conception of the science 
of man as social science could evolve from the concep¬ 
tion of it as political science. Because Montesquieu rep¬ 
resents only the first step in this evolution, study of 
his thought helps reveal to us the partly veiled intel¬ 
lectual sources and philosophical presuppositions of 
the sociological orientation. We become fully aw are 
of the degree to which “social” science is a continua¬ 
tion, and not merely an outgrow^th, of the philosophy 
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of history.^'* The new liberal political theory of the 
state and society opens the way, but it is the sub¬ 
sequent turn to an emphasis on history that truly 
initiates the intellectual evolution toward scientific 
preoccupation with the “social” at the expense of the 
political. 

Nevertheless, for Montesquieu himself the discov¬ 
ery of the historical dimension does not lead to a dis¬ 
avowal of the suzerainty of politics. The general spirit 
of a nation is formed by its political history more than 
by anything else. In this Montesquieu seems to antici¬ 
pate Burke; yet he remains more faithful to the classi¬ 
cal understanding of political history than Burke docs. 
Montesquieu docs not characterize the state or the 
nation as an organism: nations do not “grow” 
(although cf. XXX 1). For Burke a nation’s religion 
is not necessarily derivative from politics and may 
be as great a formative force as any political phe¬ 
nomenon;^^ Montesquieu indicates as clearly as he 
dares that religion is largely the political product of 
a human legislator (XIV 5, 11; X\^ 17, 18; XI\" 7; 
XIX 21; XXIV 6, 24; XXV 3; XXVI 14). But the 
difference appears most clearly in Montesquieu’s 
teaching about the origins, the founding of nations 
and societies. In his discussion of the history of the 
French nation in the final part oiThe Spirit of the Laws, 
Montesquieu shows that the nation did not simply 
spring up or coalesce. It owes its origin to the deeds 
and above all to the martial victories and defeats of 
its political chiefs. “At the birth of societies, it is the 
chiefs of repul)lics who make the institution; and after¬ 
wards it is the institution which forms the chiefs of 
republics” {Considerations, Works, II, 70). We should 
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never forget that the explicit purpose of The Spirit of 
the Laws is the education of the “legislator” (XXIX 
1). In contrast to Burke, Montesquieu’s emphasis on 
the individual legislators in the future as well as in 
the past marks his belief in man’s capacity to reshape 
or create history in certain times and places—to use 
reason to revolutionize the established orders. This 
belief leads Montesquieu to assess every situation in 
a way that gives more power to human intention and 
prudence. 

With this in mind, we will be in a better position 
to recognize that the principal purpose of Book XIX 
is not, as is often thought, to teach that the legislator 
must follow the general spirit. The teaching that the 
legislator is limited by the general spirit is only the 
first step. The aim of the argument as a whole is to 
show how and under what circumstances the legislator 
can alter or even overcome the general spirit in order 
to bring about the maximum of political liberty. Any 
attempt to state the intention of Book XIX is bound 
to be controversial, for this important book is perhaps 
the most obscure of all in its central or unifying argu¬ 
ment. No one has claimed to explain the reason why 
each chapter is where it is. And we cannot fully 
remedy the situation. But we believe that the core 
of the argument in Book XIX can be understood in 
the light of the general line of argument of Books XIV 
and following. To restate this argument in brief: hav¬ 
ing presented the correct political principles through 
his analysis of England in Books XI through XIII, 
Montesquieu proceeds to show how these principles 
can be applied to political life elsewhere. 
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Montesquieu himself warns the reader of the dif¬ 
ficulties he will encounter in trying to comprehend 
Book XIX. This is the only book which begins with 
a brief chapter “on the subject of this book” and its 
mode of presentation. At the beginning of six other 
books whose theme is both important and somewhat 
obscure, Montesquieu helps the reader by devoting 
a brief opening chapter to the “general idea” of the 
book (Books V, VIII, XI, XII, XIV, XXVI; cf. also 
XX). Here one might expect the same help but, for 
reasons which will become apparent later, Montes¬ 
quieu feels reluctant to be so explicit. Instead, he 
leaves it at warning the reader of the difficulty and 
giving him a hint as to how to proceed. After noting 
the “great extent” of the subject matter, he says that 
he “will be more attentive to the order of the things 
than to the things themselves.” By this he seems to 
indicate that while it will be necessary for him to 
“wander to right and left” in order to find and bring 
together examples as evidence for his principles, his 
intention is to unfold an orderly argument which will 
reveal fully the general principles governing the rela¬ 
tion of law to the general spirit. It is required, then, 
that we attempt to discern the precise order of Book 
XIX. 

The book appears to be divided into five sections, 
corresponding to five stages in Montesquieu’s argu¬ 
ment: 

Section 1 (chapters 2-4). In these chapters, which 
we have already commented upon, Montesquieu 
begins by stating the problem to which Book XIX 
addresses itself: in order to bring about the “best 
laws” it is necessary that the spirit, the “manner of 


194 


The Obstacles to Freedom 

thinking” of a people, be prepared to receive them. 
He then indicates more precisely what he means by 
this general spirit (chapter 4). 

Section 2 (chapters 5-11). Having shown the limit 
or obstacle imposed by the general spirit, Montes¬ 
quieu turns to an investigation of how the general 
spirit may sometimes be used by the legislator to bring 
about improvement, especially in Europe where polit¬ 
ical freedom is most possible. In four chapters he dis¬ 
cusses the situation of a European monarchy (France) 
whose general spirit is not, despite first impressions, 
necessarily at a tension with correct “principles of gov¬ 
ernment” (chapters 5—8). The reason this monarchy’s 
spirit need not be radically “corrected” is that it is 
partially founded on a certain vice—vanity—which is 
capable of being used as the basis for p>olitical improve¬ 
ment. Montesquieu extends this principle in the next 
three chapters (9-11): vanity and other vices are con¬ 
ducive to work, industry, and commerce. Exactly 
why commerce goes together with political improve¬ 
ment is not yet made clear. 

Section 3 (chapters 12-15). In the previous section 
Montesquieu showed how the legislator may use the 
existing general spirit, and especially the vices it 
contains, to bring about improvement. Now Montes¬ 
quieu examines the situation where the general spirit 
by itself cannot lead to freedom, the situation in 
despotism. In order to bring freedom, the general 
spirit has to be changed, but it is usually danger¬ 
ous to do so: in most despotisms (for example, 
China) no other form of order or tranquility is possible 
because of the climate and the established habits of 
the people. A change in manners and morals only 
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leads to anarchy and an eventual new despotism (chap¬ 
ters 12-13). But sometimes the situation of a country, 
above all its climate and its proximity to Europe, 
makes freer government conceivable. The central 
chapter of Book XIX (chapter 14) deals with the 
proper way to create a new general spirit, to introduce 
new manners and morals, especially in such a despo¬ 
tism. The correct method proves to be similar to that 
by which the legislator uses the general spirit of 
monarchy: the liberation and use of the natural but 
immoral passion of vanity, especially feminine vanity 
(chapters 14—15). 

Section 4 (chapters 16-26). Sections 2 and 3 dealt 
with the proper relation of law to general spirit. Now 
Montesquieu describes the improper relation, the mis¬ 
take that legislators are especially tempted to make: 
the attempt to change manners and morals through 
law, through the fiat of the legislator. To thus wrench 
man’s second nature into a new course does “violence” 
to man. It is a form of tyranny, and it requires harsh 
penalties and sanctions. This violence can be justified 
only in lands like China where climate makes fear and 
compulsion the only means to order; it cannot be jus¬ 
tified in Europe (chapters 16-20). Fhe examples Mon¬ 
tesquieu gives of nations where this mistake was made 
are Rome, Israel, and above all Sparta, the “sin¬ 
gularity” and fanaticism of whose institutions we 
remember from the last chapters of Book IV: “It is 
only singular institutions which thus confound things 
naturally separated: the laws and the morals and man¬ 
ners” (XIX 21; cf. IV 6). 

Montesquieu teaches that the legislator in Europe 
must restrict his attempts at change to methods which 
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follow the “natural genius,” the passions and inclina¬ 
tions, of a people. Any attempt to change the general 
spirit of a nation must not try to restrain these pas¬ 
sions; one must rather try to free them to pursue new 
objects. But this means that the legislator must not 
try to reform a people. The legislator is forbidden 
to try to create in a people who lack virtue or self- 
restraint a new regime founded on virtue. A virtuous 
republic is possible only where the “laws follow the 
morals,” or where the virtue already exists. But how 
many civilized nations are naturally virtuous? A virtu¬ 
ous republic is p)OSsible only among a simple, p)Oor, 
primitive people (chapters 21-26). 

Section 5 (chapter 27). In the long concluding chap¬ 
ter of this book, Montesquieu at first seems to con¬ 
tradict the teaching of the previous section that the 
laws should never create, but should rather follow, 
the morals: “We have seen how the laws follow the 
morals: let us see how the morals follow the laws” 
(XIX 26, end). The apparent contradiction is really 
only a qualification. The legislation of morals can be 
appropriate where the morals are like those of En¬ 
gland. The English way of life is based on the liberation 
of the petty selfishness of man (see our analysis above, 
pp. 146—60). The legislator need not act with violence 
and compulsion when he creates through law a way 
of life which follows the selfish bent of human nature. 
This does not mean to say that Montesquieu now 
abandons all his previous cautions about the importa¬ 
tion of English law elsewhere. Chapter 27 must be 
read in the light of what has gone before. In most 
places natural environment and history prevent appli¬ 
cation of English institutions. But where a people 
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dwelling in a European climate have been able to par¬ 
tially break with their history, English law might 
revise the morals. Montesquieu might well approve, 
for instance, the application of English institutions to 
some American colonies. 

But the chief practical lesson of chapter 27 for the 
European statesman is not so much the applicability 
elsewhere of the laws of England, but the applicability 
of a key part of the “customs,” the “manners and mor¬ 
als,” of England. The central feature of the English 
way of life, and a chief purpose of its constitution, 
is the free pursuit of commerce. The commercial way 
of life produces comfort and security. And commerce 
can be promoted by the power of vanity, especially 
feminine vanity. Here we begin to understand Mon¬ 
tesquieu’s advice earlier in Book XIX about the proper 
way to make use of the general spirit in monarchy 
and how to introduce a new general spirit into despo¬ 
tism. Commerce is the solution to the problem of 
liberty in Europe, if not elsewhere. Chapter 27 of 
Book XIX is the introduction to Books XX through 
XX11, whose theme is commerce, d'here Montesquieu 
will spell out in more detail the way in which the 
spread of commerce implies the spread of liberty, and 
how this can be achieved. 

We now' begin to understand the sense in wTich 
Montesquieu advocates respecting and preserving the 
established order even as he teaches how' to transform 
it. A resolution of the paradox that first appeared in 
the Preface has come to sight. Insofar as a national 
spirit contains the possibility for the liberation of the 
selfish passions of avarice and vanity, it has the poten¬ 
tial for commerce and hence for vastlv increased secu- 
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rity or liberty. I'hat liberty will vary according to the 
degree to which a spirit of freedom is already 
embodied in the general spirit and the institutions. 

Book XIX teaches that the legislator must not 
attempt moral reform. But Montesquieu goes far 
beyond classical restraint. He teaches that great prog¬ 
ress is possible but only through moral corruption. 
Not for one moment does Montesquieu confuse or 
lose sight of the enormous difference between tradi¬ 
tional virtue and vice. In full know ledge of what is 
implied, he teaches that a good political life for Europe 
depends on the cultivation of vice: 

I have not at all said this in order to diminish 
in the least the infinite distance which exists 
between the vices and the virtues—God forbid! 

I have only wanted to make it understood that 
all political vices are not moral vices, and that 
all moral vices are not political vices. (XIX 11) 

We can now’ understand w^hy Montesquieu is so reluc¬ 
tant to state openly and clearly the central practical 
teaching of The Spirit of the Laws. Part of the 
“moderation” wdiich The Spirit of the Laws teaches the 
legislator is not only the necessity, but the benefi¬ 
cence, the charm, the power, of vice. 

In England the free commercial w av of life is a prod¬ 
uct of laws and a constitution embodying the princi¬ 
ples of political freedom. The constitution is rarely 
transferable. But the commercial w ay of life is very 
transferable, and commerce brings freedom. In the 
elal)oration of this teaching in the books that follow, 
Montesquieu makes more comprehensible many of the 
details of Book XIX. 
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COMMERCE AND THE CHARM 
OF NATIONAL DIVERSITY 


Most modern commentators fail to recognize the 
revolutionary significance of commerce in Montes¬ 
quieu’s political thought. Montesquieu’s veiling of his 
plan is no doubt partly responsible for this lapse of 
interpretation. Yet he gives strong hints w'hich should 
attract the reader’s attention to the importance of Book 
XX. In the first place, this is the only book, except 
for Book XX\ III,^ which is introduced with a classi¬ 
cal poetic epigraph. ’ What is more, Montesquieu orig¬ 
inally intended to introduce the book with a poetic 
invocation of the Muses written by himself. .Mthough 
he w’as persuaded or compelled by a friendly proof¬ 
reader to drop this invocation, it w as preserved and 
has been restored in the chief editions printed since 
his death..\s a product of Montesquieu’s fully 
matured presentation, it is w orthy of note. Both epi- 
gra ph and poem help us to understand the significance 
of commerce for Montesquieu. 

The epigraph, “the things which great .\tlas 
taught,” would .seem to characterize “the things” 
W'hich are the subject of Book XX. In the original 
poem from w Inch the epigraph is taken (X'irgil’s 
I, 741), the reference is to “the things” about w’hich 
a certain bard sings. 4'hese things comprise the study 
of nature and especially the study of the origins of 
heaven and earth and all the thinirs in them, including 
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man. By identifying the study of commerce w ith the 
study of the natural origins of things, Montesquieu 
links commerce with his teaching in Books I and 
X\dII about nature as a whole and the nature and 
true origins of man. I'he new' understanding of man’s 
origins leads to a new' understanding of commerce as 
the answer to the natural human needs. 

The meaning of Montesquieu’s prose poem is some¬ 
what more complicated. The first and most obvious 
implication of this invocation of the Muses is that the 
author bcliexes himself to be commencing the most 
sublime part of his w ork. So sublime is the theme that 
xMontesquieu now' needs dixine help to e.xpress it 
properly. 

1 he difficulty of e.xpression is not caused solely by 
the sublimity of the theme, how ex er. Part of the diffi¬ 
culty is that .Montesquieu himself is “oxercome xx ith 
sadness and xxeariness”; “charm and softness” haxe 
“fled far from” him. He presents himself as xx eighed 
doxxn by his oxx n elaboration of the obstacles to a 
happy political order. Prior to the introduction of the 
commerce theme, the outlook for human freedom is 
gloomy. But commerce xxill reintroduce sxxcetness 
and pleasure to our political reflections. Montesquieu 
knoxx's that in order to speak properly of commerce 
he should haxe “charm and softness” in his heart. He 
therefore xx ishes the .Muses to aid him in shaking off 
his depression and to enable him to speak of commerce 
in a tone of befitting happiness. 

The third reason for .Montesquieu’s invocation, and 
the most important (or at any rate the one to xx hich 
the most space is devoted), is that he xx ishes the .Muses 
to help him adorn his xx riting al)Out commerce. W hat 
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Montesquieu has to say now is not in itself entirely 
pleasing. Montesquieu “will announce new things.” 
If we are to enjoy the benefits of commerce, we must 
abandon other interests and undergo the difficult labor 
of learning the new science of economics. And 
economics, if not a dismal science, is a prosaic one. 
Even the poem is a prose poem. Montesquieu is 
inspired “not with what they sing at Tempe with 
the flutes or what is repeated at Delos with the lyre,” 
but with what is “according to reason.” He wishes 
to make the study of commerce seem as attractive as 
possible by initially emphasizing the sweet rewards 
it will bring. He wants to hide the “work,” the 
“reflection,” behind a veil of “sentiment.” Montes¬ 
quieu hopes to make economics popular; he w ants “all 
the w^orld to read his book” and find in it “pleasure.” 
Especially in the books on commerce Montesquieu 
intends his philosophy to be propagandistic. 

The need for adornment arises not only from the 
inherent difficulty of the subject matter. As w^e have 
seen and wdll see again, the commitment to commerce 
is at odds with traditional morality. Montesquieu 
therefore needs to distract the reader’s attention from 
traditional moral restraints. I'his is to be done through 
an appeal to “pleasure,” and the pleasure appealed to 
wdll be not noble but soft and corrupting pleasure. 
Montesquieu indicates this too in his little poem. In 
a footnote he rev^eals that the opening line of his invo¬ 
cation is a paraphrase of a satiric invocation by 
Juvenal. I’hat invocation (“Speak to me, Pieridian Vir¬ 
gins—and you should give me aid, in return for flatter¬ 
ing you with the appellation of Virgins”) is a sly refer¬ 
ence to the lack of chastity in the Muses. Like Juvenal, 
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Montesquieu presents himself as making an appeal to 
Muses who are unchaste women amused or honored 
by graceful tongue-in-cheek flattery. Montesquieu 
leagues himself with certain morally questionable but 
powerful feminine deities (an alliance that reminds one 
a little of Socrates’ alliance with the Clouds); as we 
have seen, an appeal to feminine vanity plays no little 
part in Montesquieu’s political project. On the last 
page of Book XIX, the page immediately preceding 
this invocation, Montesquieu has said that England 
would produce many Juvenals who would write harsh 
satires on the society’s vices (XIX 27, p. 583). Now 
he adapts a mock invocation which was used by 
Juv^enal to introduce one of his harshest attacks on 
corruption. Montesquieu indicates that he agrees with 
Juvenal’s assessment, but he praises and enjoys what 
Juvenal finds hateful. He transforms a bitter attack 
on corruption into a charming introduction to cor¬ 
ruption.** 

The first three chapters of Book XX are devoted 
to a discussion of the general character of commerce. 
Many of the key points were adumbrated in the pre¬ 
vious chapter on the English general spirit (XIX 27). 
But in the discussion of England it was not altogether 
clear which aspects of the way of life were due to 
commerce alone and which were due to the combined 
influence of commerce and the constitution. Now 
Montesquieu focuses on commerce alone, showing us 
with more precision the benefits it will bring as well 
as the things wTich must be sacrificed to it. The out¬ 
standing benefit brought by commerce is that it 
enlightens and thereby “softens” men: 
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Commerce cures destructive prejudices; and it is 
almost a general rule that wherever there are soft 
ways of life there is commerce; and that wherever 
there is commerce, there are soft ways of life. 
(XX 1) 

By this Montesquieu means, in the first place, that 
the experience of acquisition reveals to men their 
natural desire for security and property. It is with 
commerce just as with fertile land: it “gives, w ith case, 
softness and a certain love for the conservation of life” 
(XVIII 4). Commerce brings its own “laws” and its 
own “spirit” (XX 1, 2). Men cease to seek satisfaction 
in devotion to the fatherland or king; they think of 
themselves. And they lose their taste for personal 
glory, or salvation after death; they look to their 
material affairs. They become hard-w'orking, tolerant, 
and peace-loving. 

The change in the w^ay each man looks at himself 
goes together w ith changes in the w ay each man looks 
at others. Men are enlightened about their common 
insecurity and weakness. Fhey no longer ignore their 
neighbors, as in despotisms, or consider them as 
almost belonging to a different species, as in 
monarchies, or look on them as responsible for almost 
infinite sclf-sacrificc and heroism, as in virtuous 
republics. Fhey realize their need for others, and they 
sec in others a corresponding need for them. Pity, 
humanity, is allowed to come to the surface in human 
intercourse. Compassion, or humanity, finds its source 
in the state of nature, in that mutual feeling of pleasure 
experienced wdien one of the lonely, fearful beasts 
encountered and recognized another frightened being 
akin to him. It is a sentiment men share with the 
animals, but seem to all but lose w'hen they enter soci- 
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cty and its state of w ar (I 2, 3). Despite its weakness, 
it is the only unselfish natural bond, except sex, that 
unites men and tends to bring peace and security. 
W’e remember that in the virtuous democracy there 
existed some humanity among the citizens (\ 1 15) but 
it w as w eakened by the sternness of virtue. Fhe com¬ 
mercial regime is the only one w hich allows man’s 
natural humanity to fully assert itself. 

Through commerce man’s humanity toward his 
neighbor extends also to foreigners. The communica¬ 
tion commerce creates with foreign peoples brings 
knowletlge of those peoples and their ways; this makes 
their differences seem less strange and f()rl)idding. In 
becoming accustomed to a \ariety of modes of life, 
men become tolerant. They are inclined to see their 
own w ay not as the only w ay but as one among many 
ways, each of which pretends to be the true way. 
They begin to recognize the narrow ness, the art)itrary 
and con\'entional character, of all particular w ays, and 
tend to consider as true and serious only what is 
shared by all men. Men in commercial societies see 
in foreigners not creatures of a different species but 
men w ith passions and needs like their ow n. "The treat¬ 
ment of all other men is softened as one becomes ca¬ 
pable of identifying oneself w ith them. Earlier Montes¬ 
quieu had praised the moderation in the conduct of 
modern war (X 3; cf. IX 1, X\’ 2, XXI\' 3, XX\’ 
13, XXIX 14, And Considerations, JForks, II, 148). Now 
we can understand l)etter w hy men hav e l)ecome more 
humane. The Christian religion is a factor, but it too 
must be further softened by “knowledge.” The great 
factor is the new modern philosophy and its espousal 
of the commercial way of life: 

One shouldn’t be surprised in the least if our 
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morals [moetirs] are less ferocious than they were 
in earlier times. Commerce has made it so that 
the know ledge of the ways of all nations has 
penetrated everyw here: they ha\e been compared 
to one another, and great good has resulted. (XX 
1 ) 

Knowledge renders men soft; reason brings 
humanity: it is only prejudice that makes men 
renounce humanity. (X\ 3, see the conte.xt) 

Now' w'e can understand better the sense in w hich 
Montesquieu, despite his reserxations about the 
popularization of philosophy, is nonetheless an 
advocate of enlightenment: “It is not a matter of indif¬ 
ference that the people be enlightened” (Preface). 
Montesquieu desires popular aw areness of the desir¬ 
ability of security and commercial acquisition, and the 
knowledge and manner of thinking which follows 
from this commercial spirit. It is true that Montes¬ 
quieu w ishes to create through enlightenment a mod¬ 
eration of the passion for change (Preface, p. 230), but 
he also w ishes to bring about change. I le w'ishes to 
establish a popular understanding of the need for 
gradual, peaceful change. Both the desire for change 
and the caution w ill come from a pervasive conscious¬ 
ness of the one thing most needed—security. 

Pacification comes aliout not only through a 
humanization but even more through a commercializa¬ 
tion of the manner of tliinking. Men w'ho pursue 
private acquisition of property through trade are much 
less moved liy motives of glory and conquest. 
Merchants who understand the ephemeral nature of 
riches acquired through pillage hx their eyes on more 
solid and permanent sources of wealth (XX 8). Com- 
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mercial England is not warlike except in self-defense; 
it has acquired a reputation of unambitious indepen¬ 
dence (XIX 27, pp. 577, 579). 

Furthermore, “the natural effect of commerce is to 
bring peace. Two nations that negotiate together ren¬ 
der themselves mutually dependent” (XX 2). The 
dependence of all governments on international 
monetary exchange limits the violence or irrationality 
of each (XXII 13). The spread of trade does more 
than make nations interdependent; it “unites the 
nations” because it “founds them on mutual needs” 
(XX 2; cf. Reflections on Universal Monarchy, Works, II, 
34). Nations grow similar to one another. Insofar as 
they all come to be preoccupied w ith riches they, “in 
this respect, constitute but a single State, of w hich 
all societies are members” (XX 23). The tolerance of 
all foreign w ays goes together with a homogenization 
of ways, for all come to have the same desires and 
needs: “it is the nature of commerce to render super¬ 
fluous things useful and useful things necessary” (XX 
23). The worldwide spread and intensification of 
commerce is insidiously pow'erful. The establishment 
of the brotherhood of man comes about through the 
reduction of all differences to the lowest common 
denominator—the need for security and the desire for 
comfort. 

Today one cannot help but find Montesquieu’s 
hopes for w orld pacification through commerce overly 
sanguine. While his remarks on England’s w'ars 
illustrate his appreciation of the fact that commercial 
countries may still be required to defend themselves 
against noncommercial pow ers, .Montesquieu seems to 
have been insufficiently attentive to the potential 
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sources of war within the commercial spirit itself.^ 
He fails to give enough weight to the probability of 
war arising from competition for scarce resources or 
colonies, and he shows in remarks elsewhere an amaz¬ 
ing blindness to the pernicious effects on armaments 
of unlimited technological development.® 

Montesquieu combines with his elaboration of the 
benefits of commerce some further indication of what 
must be given up for the sake of commerce: 

One can say that the laws of commerce perfect 
the morals \moeurs] for exactly the same reason 
that these very laws destroy the morals. Com¬ 
merce corrupts pure morals; this was the subject 
of the complaints of Plato; it polishes and softens 
barbaric morals, as we see every day. (XX 1) 

At the beginning of The Spirit of the Laws Montesquieu 
seemed to voice his own complaint against modern 
political thought: 

The Greek political thinkers, who lived under 
popular government, knew of no force which 
could sustain it except virtue. Today’s political 
thinkers talk to us only of manufacture, of com¬ 
merce, of finance, of riches, and even of luxury. 

(in 3) 

And again in the present context Montesquieu 
reminds us of the incompatibility of commerce and 
ancient participatory republicanism, its virtue, its 
liberty, and its great deeds. Citizens of such regimes, 
he says, 

are poor only because they have disdained, or 
because they haven’t known, the commodities of 
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life; and these men can do great things, because 
this poverty makes up a part of their liberty. (XX 
3) 

With the deepest possible awareness of the issue and 
of all that was at stake, Montesquieu sided unmistak¬ 
ably and intransigently with the moderns.^ 

It is not enough to say that the effect of commerce 
is to destroy political virtue; as we have seen in our 
discussion of the English way of life, commerce 
weakens the generous habits and sentiments which 
are called moral virtues: 

But if the spirit of commerce unites the nations, 
it does not unite indi\iduals. We see in the 
countries where one is affected only by the spirit 
of commerce that one traffics in all human actions 
and all the moral virtues: the smallest things, the 
things humanity demands, are performed or are 
given for money. (XX 2) 

One must then qualify the notion that commerce 
brings humanity. It brings only a part, or a certain 
sort, of humanity. All that part of humanity associated 
with generosity and greatness of soul disappears: 

The spirit of commerce produces in men a certain 
sentiment of exact justice, opposed on the one 
hand to brigandage, and on the other hand to 
those moral virtues w hich make it so that one 
doesn’t always discuss one’s own interests with 
rigidity, and that one can neglect them for the 
interests of others. . . . Among the Germans, 
says Tacitus ... he wTo exercised hospitality 
towards a stranger went to show him another 
house where it would be exercised again, and 
the stranger w'as received there wfith humanity. 
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But, when the Germans had founded kingdoms, 
hospitality became a burden to them. ... (XX 
2; italics mine)® 

Montesquieu implies that pure and generous morals, 
the morals praised by the ancients, go together with 
barbarism. Virtue and civilization are incompatible; 
the virtuous republic is perhaps necessarily barbarous: 

The total privation of commerce produces on the 
contrary the brigandage which Aristotle places 
among the modes of acquisition. This spirit is 
not at all opposed to certain moral virtues: for 
example, hospitality, very rare among commer¬ 
cial countries, is found to an admirable extent 
among robber peoples. (XX 2; cf. Politics 1256^) 

Good civil laws are born with the new means 
and diverse ways of being wicked. (XVIIl 16; 
cf. XIX 22-23) 

After his treatment of the “nature” of commerce, 
Montesquieu turns in chapter 4 to an analysis of its 
“distinctions” (cf. the title of Book XX), or of the dif¬ 
ferent ways it may be carried on in different govern¬ 
ments. Commerce requires security, and therefore 
some degree of moderate government. It will not 
spring up in despotism. On the other hand, the des¬ 
potic taste for luxury provides fallow ground for the 
introduction of commerce by foreign traders (cf. XX 
23 with VII 4). Once a taste for foreign goods is 
acquired, the despotic rulers may w^ell be led to 
encourage more commerce in general, and the 
liberalizing and enriching effects of commerce will be 
felt to some extent throughout the country (cf. XXII 
14). Of course, the degree to which these salutary 
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effects are experienced will vary from one national 
situation to another. In particular, since hot climates 
produce sensuality and require the confinement of 
women, luxury will there tend to remain simple and 
voluptuous. Vanity will never promote that level of 
refined taste which is productive of commerce on the 
largest scale. It appears that this climatic effect on 
women and vanity creates the insuperable barrier 
which sets the limit to political progress. This would 
perhaps explain why the relation betw'een climate and 
the confinement of women forms the theme of the 
central book of The Spirit of the Laws. Despite his 
failure to foresee the full effects of w eapons technology 
and commercial imperialism, Montesquieu points to 
the fact that, within limits established by nature, com¬ 
merce introduced from abroad will ameliorate despo¬ 
tism. For the improvement of the human lot in despotic 
as well as in moderate nations, the key is the fostering 
of commerce in the moderate nations—above all in 
European nations. 

We know from our analysis bf England that com¬ 
merce is most at home in free, popular government. 
The most fully developed sort of commerce is named 
“the commerce of economy by Montesquieu: 

This kind of traffic ... is only founded on the 
practice of making a small profit, and even a 
smaller profit than any other nation, and not to 
reward oneself except by the act of continually 
gaining. . . . (XX 4) 

It is therefore favored by and itself favors a country 
where a large number of people have pow'cr and a 
high degree of security for their lives and property: 
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“It is related to the government of a number of persons 
by its nature and to monarchy only occasionally” (XX 
4 ). 

But there is another kind of commerce—a kind 
which finds its home in monarchy. I'his is “the com¬ 
merce of luxury”: “Although it is also founded on real 
needs, its principal object is to procure to the nation 
which carries it on everything which can serve its 
pride, its pleasures, and its fantasies” (XX 4). 

The commerce of economy is a superior form of 
commerce; its spirit is that w hich imbues the citizens 
WMth frugality, moderation, and the desire to work 
(cf. T 6), while luxury makes men “spend a great 
deal and see only great objects” (XX 4). Nevertheless, 
if w’e compare w hat Montesquieu says here in Book 
XX about the commerce of luxury with what he said 
about k'ranee in Book XIX, we recognize the great 
possibilities in the commerce of luxurw For w hile the 
spirit of luxury weakens the ascetic spirit of hard 
work, it \ astly increases the number of ol)jects desired 
and thereby stimulates a l)roader commerce. The com¬ 
merce of luxury is based on an idle upper class 
animated by the freedom and appetites of women. 
WOmen and the men w ho spend their lives pleasing 
w'omen are poor producers; but they are the most vo¬ 
racious consume rs: 

One could restrain the women [in k'rance], make 
law s to correct their morals, anti limit their lux¬ 
ury; but who knows il one would not lose a cer¬ 
tain taste w'hich is the source of the riches of 
the nation, and a politeness that attracts to it 
foreigners? (XIX 5) 

The society of w'omen harms morals, and forms 
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taste: the desire to be more pleasing than others 
establishes ornamentation; and the desire to be 
more pleasing than one really is establishes fash¬ 
ions. Fashions are an important object: w hile ren¬ 
dering the spirit frivolous, they constantly 
increase the branches of its commerce. (XIX 8) 

Luxury, vanity, can stimulate work and economic 
vigor: 

\^inity is as good a spring for a government as 
pride is dangerous. In order to understand that, 
one has only to picture for oneself the countless 
benefits which result from xanity: from it come 
luxury, industry, the arts, fashions, politeness, 
taste. . . . \\Ork is a consequence of vanity. (XIX 
9) 

I he luxury of the idle nobles stimulates industry and 
commerce in the lower classes. 

Montesquieu advocates for monarchies like France 
an economic system in which the commercial activity 
and the new way of life most closely resembling Fn- 
gland’s characterize the lower classes, wiiile the nobles 
remain idle (cf. 9). I'his does not mean to say that 
French society will exactly imitate kjiglish society at 
either level. Politically, the f rench common people 
w'ill have less pow er; they w'ill be less free, less secure, 
and therefore less enterprising. I he spirit of luxury 
will in some measure penetrate all classes (\ II 4). The 
tone of society as a vv4iole will be set l)y the polished 
dalliance of the upper-class salons, k'rance w ill pre¬ 
serve its unique general spirit, and this general spirit 
does not promote the most efficient commerce: “ Fhere 
is a hardiness in states which subsist by the commerce 
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of economy which isn’t found in monarchies” (XX 
4). France may well be at a competitive disadvantage 
with regard to England and Molland, except in those 
aspects of commerce where quality and taste are 
preeminent factors.^ 

But we must not overemphasize the difference 
between France and England. The commercial 
development of France must be unique—but it cannot 
be simply unique. Commerce everywhere requires 
certain similar practices. Besides, the desire for acqui¬ 
sition that exists among the French merchants will 
necessarily have a great similarity to the acquisitive 
desire of h.nglish merchants, and the desire for luxury 
will grow in England: 

One commerce leads to another; the small to the 
mediocre, the mediocre to the great; and he w ho 
has had so much desire to gain a little puts him¬ 
self in a situation where he has no less desire 
to gain much. ... I don’t mean that there is 
any monarchy w'hich would be totally excluded 
from a commerce of economy; but it is less car¬ 
ried that way by its nature. I don’t mean that 
the republics which w'c know arc entirely de¬ 
prived of the commerce of luxury; but it has less 
relation to their constitution. (X.X 4; see also \ II 
6 and XXI 6) 

Because Montesquieu bclicwed the commercial w ay 
of life to be the most adequate response to the needs 
of human nature, he advocated its spread wherever 
possible, and he thereby consciously promoted a level¬ 
ling of the differences among nations. But he under¬ 
stood that these differences even w ithin Europe were 
such that the most efficient form of commerce w as 
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not suitable to most nations. Not a “commerce of 
economy,” but a “commerce of luxury,” which would 
perhaps eventually lead to some combination of the 
two, is the greatest hope for progress in much of 
pAirope. I'his he makes clear in the chapter following 
that on the two kinds of commerce. .After showing 
the superior efficiency of the commerce of economy, 
he asks what sort of peoples have carried on this com¬ 
merce. VVe learn that, 

it has been seen everywhere that violence and 
vexation give birth to the commerce of economy, 
when men are forced to seek refuge in sw amps, 
on islands, in the low' places by the sea, in the 
sea’s marshes even . . . fugitives found safety 
there. I hey had to subsist; they took their suste¬ 
nance from the w hole universe. (XX 5) 

d he commerce of economy is possible only where men 
begin with a relatively clean slate, in conditions of 
“vexation” and deprivation. 

Montesquieu’s w ish to promote the progress of com¬ 
merce within France w^as spurred by a sense of 
impending crisis. Like other intelligent observers, he 
recognized that the fulcrum of Europe was France 
—that the direction taken by France would deter¬ 
mine the fate of Europe and, ultimately, of the w hole 
world. .And .Montesquieu w'as fearful of the tendencies 
he saw' in France. He feared the French monarchy’s 
imperial designs, and tried to show' that they ran 
counter to even the most selfish interests of a F rench 
king: neither his patriotism nor his friendship for Ber- 
w'ick prevented him from expressing relief at the out¬ 
come of the War of the Spanish Succession (IX 7; 
cf. IX 5-6, 8-10, X 9, 16). But he feared even more 


Chapter Seven 

the internal decay which was the source of French 
imperialism. Throughout The Spirit of the Laws his dis¬ 
cussions of despotism are partly intended as a por¬ 
trayal of the evils toward which European monarchy 
was inclining. In his remarks on monarchy he draws 
attention to the contemporary growth of the king’s 
power at the expense of the traditional countervailing 
powers of clergy and nobility (II 4). Not only did 
this centralizing tendency threaten the principle of 
honor and the institutional protections for the liberty 
of nobles and all others, but it also led to an increasing 
royal preoccupation with the “sick desire for a vain 
glory” and a corresponding neglect of the material 
prosperity of the citizens (cf. XIII 1 and context). 

There is only one chapter of The Spirit of the Laws 
whose title begins with the word “danger”: the‘chap¬ 
ter entitled “Danger of the Corruption of the Principle 
of Monarchy.” There Montesquieu says, 

ITe inconvenience is not when the State passes 
from one moderate government to another . . . 
but when it falls and throws itself from moderate 
government to despotism. 

Most of the people of Europe are still governed 
by manners and morals [moeurs]. But if by a long 
abuse of power, if by a great conquest, despotism 
establishes itself at a certain point, neither the 
manners and morals nor the climate will restrain 
it; and in that beautiful part of the world human 
nature would suffer, at least for a time, the insults 
which arc made to it in the other three parts of 
the world. (VIII 8) 

Montesquieu foresaw that a continuation of the cen¬ 
tralizing tendency would sooner or later result in 
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despotism or the anarchic revolutions w hich always 
come to characterize despotism (especially in luirope 
where men of honor live: cf. Ill 9). In the Persian 
Letters, where Montesquieu could express himself 
more boldly and dramatically by using the veil of 
allegory, he speaks more openly of the danger of 
revolution. The bloody suicidal note w hich concludes 
that novel is a kind of prediction of the F rench re\x)lu- 
tion. 

Montesquieu w as opposed to the status quo because 
he thought its principles were not good in themselves 
and because he saw that it was not really a status 
quo but an accelerating decay. I le trembled at the 
growth of monarchic pow er, but he “trembled” at least 
as much at the violent republican reaction which might 
come later. He seems to have foreseen and detested 
the possibility of a Robespierrean republican moral- 
ism, a crazy attempt to reestablish virtuous Roman 
republicanism. The Spirit of the Laws as a w hole, and 
Book XIX in particular, is the greatest modern attack 
on political moralism. Montesquieu detested this 
moralism because of its total inappropriateness, its 
complete lack of roots in France and the French peo¬ 
ple; at a deeper level, he believed, as w^e have seen, 
that it went against the grain of human nature itself. 
And Montesquieu opposed I^ockean doctrinairism as 
much as he opposed moralism, for he recognized that 
a simple transferral of Fnglish principles would also 
result in a tyranny and insecurity that would destroy 
all possibilities for decent goxernment. Fie therefore 
tried to show' France and Furope another w ay, another 
path to progress. 

Montesquieu wished to persuade the French 
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monarchs that they could better realize their aspira¬ 
tions to national grandeur through commercial expan¬ 
sion than through military conquest. France’s preemi¬ 
nence, her superiority in wealth and population, the 
dominant influence in Europe of her way of life, her 
opportunity for various forms of colonial hegemony, 
could be retained through commerce at the same time 
as the mass of her citizens were made secure, prosper¬ 
ous, and content. 

Beyond that Montesquieu hoped to teach the nobles 
and the bourgeoisie their common interest in the pro¬ 
motion of commerce based on luxury. The merchant 
class should recognize the encouragement given to 
commerce by the nobility’s way of life as well as the 
importance of the aristocracy for the balance of power. 
The nobles, on the other hand, should realize that 
the grow th of commerce and the pow er of the com¬ 
mercial interests w'as less of a threat than might at 
first appear. Besides the beneficent effects of 
increased commerce, the recognition of mutual inter¬ 
ests on the part of bourgeoisie and nol)les may well 
provide the basis for a cooperative reinvigoration of 
the system ofcountervailing political pow'crs w ithin the 
monarchy. ‘ ‘ 

It is helpful to pause for a moment in order to view’ 
Montesquieu’s thought in a somew hat broader con¬ 
text. According to I lobbes, the natural tendency of 
pride and vanity is bad: these passions lead to self- 
destructixe l)elligerency (Leviathan, chaps, xi, xiii). 
d'hc only safe or consistent foundation for civil society 
is the fear of death prudently channelled. As much 
as possible, pride and the w’ay of life founded on pride 
must l)e expunged. Or to use the formulation of 
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Hobbes’s great successor, Hegel, between the master 
morality and the slave morality there exists a radical 
contradiction, solvable only by means of a “synthesis” 
which in fact requires the eventual destruction of the 
master morality through the French Revolution and 
the Napoleonic Wars. xMontesquieu tries to show' that 
the contradiction can be resolved without the destruc¬ 
tion of the master morality, by a kind of domestication 
of pride. 

In addition to the wish to forestall the chaos of vio¬ 
lent revolution and provide for the peaceful spread of 
commerce, there is a second motive underlying Mon¬ 
tesquieu’s desire to preserve the unique French 
national spirit. W’e recall the grayness of English life, 
the emptiness of a life dominated by the purely com¬ 
mercial spirit: 

Fhis commerce is a kind of lottery, and each is 
seduced by the hope of a black ticket. Everyone 
loves to play; and the wisest men gladly play, 
when they don’t recognize the appearance of a 
game, its unpredictability, its violences, its dissi¬ 
pations, the loss of time, and even the loss of 
a whole lifetime. (XX 6) 

But Prance has “a joy in life.” In England men are 
stingy; in France there is “an openness of the heart 
. . . generosity.” In England men are withdrawn; in 
France they have a “sociable humor ... a facility in 
communicating their thoughts. ” I he French are 
“lively, agreeable, playful, imprudent, often indis¬ 
creet.” They “do frivolous things seriously and serious 
things gaily.” Above all, they possess “taste” (XIX 
5-8; cf. above, pp. 150-60). Montesquieu wished to 
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preserve and foster that kind of society devoted in 
some measure to nonutilitarian pleasure, including the 
contemplation of beauty and grace for their own sake. 
In modern times the only possibility for this kind of 
tone lay in the preservation of the leisured aristocracy 
of France. 

Montesquieu compares France to Athens: 

The Athenians . . . were a people who had some 
similarity to our people. They brought a certain 
gaiety into affairs; a trait of raillery pleased them 
on the podium as at the theater. That vivacity 
which they brought to their councils, they con¬ 
tinued in their execution of them. (XIX 7) 

Athens was a commercial republic; it represents a 
combination of commerce and taste. The example of 
Athens shows that taste is compatible with commerce 
and even promotes it: “What a cause for prosperity 
for Greece [were] the taste and the arts . . .” (XXI 
7). At the same time, the example of .\thens reveals 
that the cosmopolitan intercommunication of peoples 
produced by commerce can foster taste and may w ell 
be the precondition for the most refined taste. In 
Athens, we find “taste and the arts carried to such 
a point, that to believe them surpassed will always 
be not to know' them” (XXI 7). Athens foreshadowed 
Fmgland in its commerce of economy (V 6; XX 4; XXI 
7). But in Athens there existed something which qual¬ 
ified and even curtailed the single-minded and narrow 
commercial spirit (cf. XXI 7, p. 611), something 
which promoted a “sociable humor” with its gaiety 
and grace. In this respect it is France which is the 
heir to Athenian greatness. Montesquieu seems to 
hope for a luirope where the dominant French and 
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English ways of life can coexist and complement one 
another. It would seem that Montesquieu hoped for 
a recreation of Athens, or at any rate for the closest 
possible approximation within the modern context. 

Considerations such as these might lead one to the 
conclusion that Montesquieu espouses the cause of 
commerce at least as much because it promotes culture 
as because it promotes security and comfort. But 
in fact these considerations convey only a partial, and 
therefore a misleading, picture of Montesquieu’s 
intention. The full picture emerges w hen one reflects 
on the fact that Montesquieu dev^otes rather scant 
attention to Athens or to that whole dimension of 
Greek republicanism represented by Athens. It can¬ 
not be said that Montesquieu holds up Athens as the 
model of a good political order. If he had seen the 
fostering of art and taste to be the paramount goal 
of politics, he would have had to explore thematically 
the relation between politics and the arts in republican 
Athens. It is not sufficient to leave it at a discussion 
of this theme in relation to monarchic France. 
Whatever similarities France and Athens possess, the 
art and taste of Athens is different from and superior 
to the art and taste of France (XXI 7; “On the Gothic 
Manner,” Works, I, 970-71). The general spirit of 
Athens had little to do with the freedom and power 
of women which is fundamental to the general spirit 
of France. And it is this all-powerful influence that 
seems to be at the root of the relative inferiority of 
French art and taste. For all its delicacy and sensitiv¬ 
ity, the taste of France, when compared to that of 
Athens, appears both artificial and frivolous. On the 
one hand the corruption ol women and the decay ot 
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family life causes the educated to lose their apprecia¬ 
tion of some of the most lovely sentiments of natural 
affection {Pensees^ nos. 916 and 1217; cf. XXVIII 22). 
On the other hand, and more serious in its conse¬ 
quences, in France the audience for art is truly idle, 
in contrast to the audience in republican Athens. 
When the audience that judges is not dominated by 
men who are active in serious affairs, art ceases to 
be preoccupied with the grandest and most compelling 
themes of war and politics: 

I was asked why there is no longer a taste for 
the works of Corneille, Racine, etc. 1 replied: 
‘This is because the things for which esprit is 
required have become ridiculous. . . . One can 
no longer abide any of the things which have 
a determined object: men of war can no longer 
abide war; men of government can no longer 
abide government; so it is with other things. . . . 

It is the commerce of women which has brought 
us to this. . . .’ iPensees^ no. 860; “On the Gothic 
Manner,” Works, 1, 971; cf. XXVIII 45, near the 
end, XIX 27, p. 582, and XIX 2 at the end) 

I'he French taste is similar to the Athenian in gaiety 
and vivacity; but it does not share the profundity 
of Athenian taste. 

I lad Montesquieu been fully serious in his concern 
for the cultivation of the arts, he would have examined 
much more fully what has to be combined u ith com¬ 
merce to produce a general spirit like that of Athens. 
At the least, he would have had to take the hrst steps 
in the train of thought sketched by his predecessor 
Shaftesbury: to ask whetlier the political life of the 
polls is not the most fertile soil for the growth of that 
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rare combination of passion and perceptivity which 
is the precondition for the highest art and taste. 
According to Shaftesbury, the creation of participa¬ 
tory republican regimes in Greece gave birth to the 
art of speaking in public and in private discussion: 
“Persuasion must have been in a manner the mother 
of poetry, rhetoric, music, and the other kindred arts.” 
As a result, the citizen body as a whole developed 
a profound habituation to clarity and beauty in lan¬ 
guage. It was above all this political experience that 
fostered the delight in language and thought for its 
own sake.^"* 

Reflections such as these would have induced Mon¬ 
tesquieu to reconsider the possible superiority of the 
polis to all other forms of political society. Moreover, 
Montesquieu would have been led to give more weight 
to the value of the aristocratic element in the classical 
republic. It is true that the full flowering of taste and 
the arts in Athens and other cities seems to have 
occurred at the time of the breakdown of the aristocrat¬ 
ic order, but that flowering nevertheless seems to 
have depended on the release of the talents and 
energies built up by the aristocratic order. It depended 
on the influence of a class devoted to both political 
rule and proud aspiration to individual excellence in 
taste and thought. This entire dimension of Greek- 
ness, expressed so clearly and unforgettably by 
Nietzsche,is left obscure in Montesquieu’s analysis 
of republican antiquity. Montesquieu and his student, 
Rousseau, were led to neglect this part of the polis 
because of their intransigent desire to understand 
equality and freedom rather than excellence and 
thought as the true core of the ancient city. 
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Despite his respect for the art and taste of Athens, 
Montesquieu never really reconsidered his under¬ 
standing of the ancient virtuous republic in the light 
of the possible political relevance of these things. He 
could remain satisfied with, he could even prefer the 
art and taste of France, because his own comprehen¬ 
sive thought about man led him to believe that the 
whimsy and frivolity characteristic of French culture 
reflected more accurately the true place in human 
life of nonutilitarian pleasures. The very tone in which 
Montesquieu discusses taste and the arts reveals his 
light and playful posture toward them. 

In order to understand fully the reasons for this 
posture it is necessary for us first to take up the ques¬ 
tion which has not yet been raised in our discussion 
of taste and the arts: what is the source of these 
pleasures in human nature, according to Montes¬ 
quieu.^ A difficulty is immediately apparent. If man 
is by nature an an.xious animal seeking security, what 
basis is there, e.xcept in convention and distorted pas¬ 
sions, for the pleasures of taste and art? By w hat right 
can w'c, for the sake of such things, attempt to place 
any more than the minimal prudential restraints on 
man’s acquisitive n es s ? 

Fhe reason is to be found in additional implications 
of the notion history in Montesquieu’s thought. For 
the significance of history goes beyond the negative 
or contributory role on w hich we focused in chapter 
6. I listory provides more than a framework w hich sur¬ 
rounds and channels the permanent core of human 
need; in some sense history adds new needs w'hich 
alter that very core itself. 

f rom the \ ery beginning, the animal man must have 
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had the capacity to pcTcci\'c and experience various 
pleasures. Given the impoverishment and terror of 
the original situation, this capacity was left almost 
undeveloped until a more secure social life emerged. 
But once this stage had been reached, the human 
faculties for know ing and loving used in the state of 
nature almost e.\clusi\elv for mere survival and occa¬ 
sional sex, became to some extent independent of these 
original objects. .As we ha\'e seen, the history of each 
nation represents a process of socialization through 
which the human passions found new ol))ects of attrac¬ 
tion and axersion. In the course of this process some 
ot man’s passions were dixersilied and modified to 
such an extent that there xx as practically a change in 
kind, a development of nexx' passions. In society, the 
“natural pleasures ” are mixed xx ith and modified by 
“others . . . xx’hich are founded on the bents and prej¬ 
udices xx’hich certain institutions, certain habits, have 
made the soul acquire” (“Essay on l aste,” Works, II, 
1240—41). Mence history presents us x\ ith the picture 
of the development of a pleasing variety of national 
spirits, each xx ith its unique culture and taste. 

I'his understanding of the source of our ideas of 
the sensibly beautiful leads Montesquieu toxvard a 
point of viexx’ xx hieh looks on all the national tastes, 
all the notions of beauty, as not only impermanent 
but as relative or incomparable xx ith each other. Yet 
two considerations alloxx’ him to continue to maintain 
some permanent standard of ranking. In the first 
place, the desires for self-preservation and for the pres¬ 
ervation of the family remain the fundamental human 
passions; any national tastes xxhieh unnecessarily 
threaten personal security or the family are unnatural 
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(consider, for example, the case of Japan: \ 1 13; XII 
14; XXI\ 14; XX\' 14). But in addition to or l)eyond 
this minimal qualification, the tastes of the \arious 
nations and their cultures can he ranked as better or 
worse, as more or less refined, according to the degree 
in which the “acquired taste,” the changing con\en- 
tional “l)ents and prejudices” develop and exploit the 
“natural taste,” the full range of the human potential 
for sensitivity or pleasant perception (cf. Works, 11, 
1242). A strict ranking of all national tastes may he 
impossible; hut some cultures can l)e said to possess 
taste to a high degree and others to a much lesser 
degree. French taste is supreme in modern Furope 
although there hax e been nations in the past and there 
may well he nations in the future w ith dillerent hut 
equally or e\en more refined tastes. 

It is especially with regard to nations such as 
France that, as we have noted, Montesquieu almost 
says man dexelops a second nature, a “national” 
nature. 1 le can speak of the general spirit of such a 
nation as “our natural genius”; he ascribes to “nature” 
the \’i\acity which helps produce I'rench polish and 
taste (XIX 5, 6). Man is ahoxe all impelled and guided 
1)V the longing for security. But in a nation where 
the dcweloping pleasures do not thwart, hut only mod¬ 
ify, the search for security, they should he taken into 
consideration as guides for political life. This is part 
of w’hat Moniescjuieu means w hen he savs: 


The legislator should follow the spirit of the 
nation, w hen it is not contrar\^ to the principles 
of goxernment; because xxe do nothing better 
than xx'hat xxe do freely, in folloxx ing our natural 
genius. (XIX 5 and context) 
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In Montesquieu’s diseussion of Franee there comes 
to sight then a modification or, more precisely, an 
expansion, of the meaning of liberty. “What we do 
freely” is'not only what we do in security but also 
w hat w e do “in follow ing our natural genius.” Liberty 
is secondarily the protection or even the fostering of 
harmless national diversity. 

It might be said that Montesquieu has in mind w hat 
w e have come to call human creativity. The creativity 
he speaks of is principally a creativity of nations and 
not of individuals; but the French general spirit 
praised so highly by Montesquieu is one w hich pro¬ 
motes “the singularities of individuals” as well as the 
“love of change” (XIX 8; cf. 12). d he pleasures of 
the most refined taste go hand in hand w ith the max¬ 
imum development of ordered variety, indi\Mduality, 
and change II, 1243-5 1, 1253-58). Although 

taste is not simply relative or subjective, although 
Montesquieu is not exhilarated by limitless variety for 
its ow n sake, he does take the first great step tow ard 
replacing man’s original and permanent nature as the 
standard for politics with a new standard based on 
the pleasures man disco\’ers or creates in and through 
history. 

But Montesquieu himself does not carry through 
this momentous transition from nature to history. In 
order to do so he would ha\’e had to speak more 
emphatically of the character of taste at its highest 
in his great w ork. The Spirit of the Laws, instead of 
relegating his thematic discussion to a far less signifi¬ 
cant essay w hich seems almost an afterthought. I le 
w ould have had to make it clear that security, human- 
ity, and compassion exist in the final analysis for the 
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sake of something higher. More concretely, he would 
have had to indicate a theoretical, if not an 
immediately practical, preference for France with its 
aristocratic and tasteful society over England with its 
egalitarian, humane, and more purely commercial 
society. Montesquieu indicates the opposite prefer¬ 
ence. He knows that the English commercial spirit 
with its cosmopolitan power poses a threat to all that 
aristocratic France stands for. He tries to show how 
that threat may be softened, but not for one minute 
does that threat make him an opponent of England. 
On the contrary, xMontesquieu is the most influential 
foreign champion that England ever had. His reserva¬ 
tions against England on behalf of France are never 
more than reservations; he wishes to ease the tide of 
the commercial spirit, but he never shows a desire 
to stem it. Paste and the arts are the product of a 
considerable modification of the commercial spirit. 
Montesquieu was not w illing to go very far in advocat¬ 
ing such a modification because he was still too 
impressed with the contrast between the changeability 
of the passions depending on convention and the per¬ 
manence of the passions stemming more directly from 
nature. 

.\s we have indicated in chapter 4, the classical tra¬ 
dition had a very different interpretation of the 
pleasures involved in the apprehension of visible or 
sensible beauty. The classics understood these 
pleasures in the light of the notion of a permanent 
hierarchy of beauty solidly based in nature. .According 
to the classics, the leisured gentleman’s intellectual 
pleasures are a rellection or intimation of the truly 
fulfilling pleasure the philosopher finds in the contem- 


228 


Commerce and National Diversity 

plation of the truth. They could claim that the con¬ 
templation of the truth completes the gentlemanly love 
of beauty and fully satisfies man’s natural desire for 
pleasure because they held that the truth is beautiful 
and therefore supremely pleasant to behold—that the 
whole is constituted by what Socrates called the idea 
of the good, an eternal and beautiful thing {Republic 
508 ‘^- 509 ^). 

Montesquieu’s new' understanding of the status of 
the gentlemanly intellectual pleasures goes together 
with, and is ultimately based on, a new interpretation 
of the relation of the beautiful to the true and a new’ 
interpretation of philosophy. From Montesquieu’s 
understanding of the source of taste, it follows that 
our pleasurable experience of the beautiful is not the 
experience of something beautiful or good in itself, 
independent of and beyond our human apprehension 
of it. The truth—nature—is neither beautiful nor 
ugly. “Beauty” is a specifically human interpretation 
of certain parts of the truth; and this human interpre¬ 
tation is in turn the product of the accidental develop¬ 
ment and refinement of our physical and mental 
organism. Through history some nations have 
developed greater aw'areness of some of the range of 
things w hich can strike this human organism as pleas¬ 
ant, and it is the pleasure of seeing these things and 
not other things w hich is the experience of the beauti¬ 
ful. In short, beauty is derivative from human 
pleasure, human pleasure is not derivative from the 
beautiful: 

It is the different pleasures of our soul w hich 

form the objects of taste. . . . The sources of 

the beautiful, the good . . . are then in ourselves. 
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. . . Our manner of being is entirely arbitrary; 
w'e could have been made like we are, or differ¬ 
ently. But if we had been made differently, we 
would have sensed differently; an organ more or 
less in our machine would have given us a differ¬ 
ent eloquence, a different poetry. ... I know 
w^ell that the relations w hich things have among 
themselves would have remained the same; but 
the relation they have w'ith us would have 
changed . . . [and] there would be required a 
change in the arts. . . . (“Rssay on I'aste,” Works, 

II, 1240-42; cf. 1245, bottom). 

According to Montesquieu, the decisive flaw' of classi¬ 
cal philosophy is its misapprehension of the relation 
betw'een the perception of beauty and the perception 
of truth: 

Fhe terms beautiful, good, noble, great, perfect, 
are attributes of objects w hich are relative to the 
beings w'hich are considering the objects. It is 
very important to keep this principle firm in one’s 
mind; it is the sponge that erases most prejudices. 
I'his is the destructive error \fleau] of all ancient 
philosophy, of the physics of .Aristotle, of the 
metaphysics of Plato; and, if one reads the 
dialogues of this philosopher, one will find that 
they are only a tissue of sophisms caused by the 
ignorance of this principle. . . . {Pensks, no. 2062, 
Works, II, 1537. Cf. Pensees, no. 2093, Works, 

I, 1546;Pm7^/A; Letters, no. 17; and above all the 
“Mssay on Paste,” IPoA'/’.v, II, 1556) 

If the beautiful is not founded on the truth, if the 
truth is not intrinsically attractive or lovable, it 
becomes doubtful w hether contemplation of the truth 
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is intrinsically pleasant. It becomes questionable 
w hether philosophy carried on for its sake alone can 
be said to make a man happy. .\nd the political claims 
advanced on behalf of philosophy, or on behalf of its 
reflection in the gentleman’s love of the beautiful, are 
drastically weakened. 

It is undeniable that in the “Essay on 1 aste” Mon¬ 
tesquieu speaks emphatically of “pleasures w hich the 
soul has independently of the pleasures w hich come 
to it from the senses, pleasures which are proper to 
the soul ... in the nature of the soul . . . l)ecause 
they belong to e\ery being w hich thinks. ” But it is 
immediately shown that these pleasures do not come 
from a delight in the things know n. Fhey come rather 
from curiosity, from the charm of variety, or, aboye 

^77 

all, from the aw areness of our own continued e.xistence 
and strength: 

If our soul had not been united with a body . . . 
it appears that it would have loved w hat it had 
knowledge of; in our present state we lo\e almost 
only w hat w e do not know. 

[Pleasures of thought itself are] such pleasures 
[as] those w hich give the soul curiosity, ideas of 
its greatness, of its perfections, the idea of its exis¬ 
tence, opposed to the feeling of nothingness 
\juant\\ the pleasure of embracing all of a general 
idea, that of seeing a great number of things, 
etc., that of comparing, of joining and separating 
ideas. (“Essay on Paste,” Works, II, 1241; italics 
mine) 

Phe pleasure of thinking is not the jo\' of contemplat¬ 
ing something beloxed; it is rather the satisfaction of 
the restless need to sense the exercise of our pow er 
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and to flee the “feeling of nothingness.” Insofar as 
we experienee a pleasure beyond these pleasures, a 
pleasure derived from the charaeter of the thing we 
pereeive, it is beeause w'e are attracted to the thing 
by the “feeling” w'hich constitutes our “taste”: “for, 
although w e oppose idea to feeling, nevertheless w hen 
the soul sees a thing, it feels it; there is nothing w'hich 
is so intellectual that the soul doesn’t see it or believe 
that it sees it, and consequently there is nothing that 
it does not feel” (M^orhs, II, 1243). 

1 he classical tradition which held that the whole 
is beautiful or good misapprehended the whole; one 
could say that it saw the whole as if under the 
influence of a myth. Like those w'ho believe in myths, 
the ancient philosophers believed that the w'hole is 
animated by beautiful and good immortal beings. 
.Accordingly, Montesquieu can without too much 
exaggeration identify the contemplative life of the 
ancient philosophers with the religious life: “The 
dixerse sects of philosophy among the ancients can 
l)e considered as kinds of religion” (XXI\' 10; the first 
editions oi The Spirit of the Laws had “w ere” in place 
of “can be considered”). Montesquieu’s only thematic 
treatment of philosophy and contemplation occurs 
approximately in the middle of the book on religion, 
“considered in its practices and in itself.” I lere in the 
chapter “On CA)ntemplation” (XX1\’ 11) Montesquieu 
makes explicit his rejection of the contemplative life. 
I lax'ing identified ancient philosophy w ith religion in 
the chapter immediately preceding, Montesquieu 
opens this chapter by saying: 

Since men are made to preserx'C themselves, to 

nourish themselves, to clothe themsebes, and to 
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perform all the actions of society, religion ought 

not to give men too contemplative a life. (XXIV 
11; cf. XIV 5) 

By this Montesquieu teaches in the first place the 
common-sense principle that, for most men, religious, 
and especially Christian, otherworldliness is destruc¬ 
tive of prudent and necessary attachment to life on 
earth. But he never qualifies this attack on contempla¬ 
tion. It holds not only for most men, but for all men. 
In raising man “above” political life, philosophy does 
not perfect man: it makes him “savage” (IV 8; XXI 
20; XXIII 21). In this context Montesquieu discusses 
the “Stoic sect,” the single apparent exception. He 
makes it clear that he prefers it to all other “sects” 
of classical philosophy because, as he understands it, 
it led the philosopher to devote himself totally to polit¬ 
ical life.^® 

But our demonstration of Montesquieu’s rejection 
of the primacy of contemplation is incomplete \\ ithout 
an understanding of how he accounts for his own 
philosophic activity. In Montesquieu, philosophy 
ceases to be contemplation of the beautiful and takes 
on a new meaning and a new justification. This new 
meaning and justification are difficult to discover 
because Montesquieu speaks very rarely about himself 
or his own doing. But his praise of the Stoics gives 
us an entrance into his self-understanding. The Stoic 
public-spiritedness Montesquieu praises is not the 
same as the political virtue w hich he analyzed in Books 
II through VIII. The Stoics w^re good citizens; but 
they w ere much more. 1 he Stoics w hom Montesquieu 
praises most highly w^ere emperors. These Stoic 
emperors are the exceptions to the “eternal experience 
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that every man who has power is led to abuse it” 
(XI 4)—the experience which must usually guide our 
assessment of absolute rule. The Stoics were not only 
patriotic, they not only cared for Rome; they felt in 
themselves “a kind of favorable providence which 
watched over mankind.” Montesquieu’s description of 
the universal benevolence of the Stoic emperors 
reminds one immediately of his description of his own 
activity as the “practice of that general virtue which 
comprehends the love of all”;^® the publication of The 
Spirit of the Laws is an act intended to benefit mankind 
as a whole (Preface). 

Montesquieu thus seems to identify his spirit with 
the spirit of the humanity of the Stoic emperors. 
Philosophy is not contemplative but benevolently 
active. Yet what is the source or justification of this 
benevolence.^ Can it be sufficient to trace it to a vastly 
magnified sense of humanity.^ Or are we not entitled 
to wonder whether Montesquieu’s description of his 
motives in the Preface is not made with a view to 
self-defense? For the Stoics, the source was their 
“belief’ that “a sacred spirit,” a “kind of providence” 
or “destiny” was “within them” (XXIV 10). But Mon¬ 
tesquieu is stubbornly silent about this theology or 
metaphysics which was the core of Stoicism. Stoicism, 
like all “the diverse sects of philosophy among the 
ancients, can l)c considered as a species of religion.” 
Montesquieu praises and accepts Stoic practice, the 
effect of Stoic metaphysics; he cannot praise or accept 
that metaphysics itself. Initially one cannot help but 
be baffled by the apparent disproportion between 
Montesquieu’s egoistical interpretation of human 
nature and his indications about the benevolence 


Commerce and Natmial Diversity 

which motivates the philosopher. And one finds 
nowhere in The Spirit of the Laws a thematic treatment 
of this question—a coherent account of Montesquieu’s 
reasons for writing this book. 

Yet Montesquieu does make Delphic but not wholly 
impenetrable allusions to the reasons for his literary 
activity. In the Preface his account of himself includes 
more than an explicit statement of motive: in the con¬ 
cluding paragraphs he makes some revealing remarks 
about his actual writing of The Spirit of the Laws. And 
in the course of these remarks he gives three illuminat¬ 
ing literary references. In addition, there are the hints 
provided by Montesquieu’s other literary allusions: 
the epigraph to the whole work, the epigraphs to 
Books XX and XXVIII, and the quotation from the 
Aeneid which ends the whole work. All of these quota¬ 
tions or references are in Latin except for one in 
Italian; all are from poets or artists. None are in 
Greek, none are from philosophers. None, therefore, 
immediately remind us of ancient political 
philosophy. The spirit of all these allusions is the same 
as the spirit of Montesquieu’s remarks at the end of 
the Preface, where he emphasizes his creative original¬ 
ity. No classical political philosopher lays so much 
emphasis on originality. This was not because the clas¬ 
sics thought justified boasting was distasteful, but 
rather because they did not place as high a value on 
originality as Montesquieu does. VV’hy originality 
should be so important becomes clearer from consid¬ 
eration of Montesquieu’s other hints. 

The epigraph to the whole work is a line from Ovid: 
“a child created without a mother” {Metamorphoses ii 
553).^^ By these words Montesquieu indicates in the 
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first place his sense of both originality anti proprietor¬ 
ship. His work is like a child w ho is more his own 
than any natural child. Fhis impression is 
strengthened by the second of the poetic quotations 
in the Preface: “tw^ice the hand of the father failed" 
(see Aeneid vi 33). By these words Montesquieu com¬ 
pares himself to Daedalus, the most famous human 
artist of antiquity, in the act of sculpting an image 
of his own son. Since the epigraphs to Books XX and 
XX\ 111 are not directly connected w ith the work as 
a w hole, they are of less significance for us now , but 
both are lines referring to w hat is said by poets, one 
a character in \ irgil, one ()\ id himself. In the Preface, 
after referring to the difficulties he had while w riting 
by identifying himself w ith a Roman, or an ancient 
Italian artist, Montesquieu refers to his successful 
completion of his task by identifying himself with 
a modern Italian painter, using his words: “1 too am 
a painter." .Montesquieu is a creator like the ancient 
artist, but his creation is modern. 

.Montesquieu’s modern creation is not merely the 
l)ook he- has w ritten. The hook, if it succeeds, will 
help men; it w ill l)ring about a cliange in political 
life. Montesquieu’s creation is, then, a new' mode of 
political life throughout the world. In his first quota¬ 
tion in the Preface, Montesquieu identifies his w riting 
w'ith the writing of the ('umaean Sibyl (see Aeneid 
vi 7.3). Montesquieu is a prophet; he is a propliet 
as w ell as a creator because his creation is a remaking 
of the future. The (wimaean Sibyl showed Aeneas 
his future—the obstacles he would face and how he 
would o\ercome those obstacles to become the 
founder of Rome. I he Spirit of the Laves ends with the 


2^6 


Commerce and National Diversity 

shout which w'ent up from Aeneas and his companions 
when they sighted the new' land w hich w'as to be 
theirs: “Italiam, Italiam . . d' {see Aeneid iii 523). Mon¬ 
tesquieu is the prophet and the creator, the educator, 
of the founders of a new' Rome, a new' order of things 
for mankind. As we have noted, Montesquieu states 
in Book XXIX that the purpose of his work is the 
formation of legislators. But at the end of the same 
book he indicates that it is the philosophers w'ho 
are the examples of legislators (XXIX 19). The 
philosopher, as the teacher of legislators, is himself 
the legislator par excellence. Whereas according to 
the classics the political philosopher could never fully 
assume the role of legislator because he could ncxer 
be pursuaded to take political things seriously 
enough,'^^ for Montesquieu the philosopher almost 
becomes identified w ith the legislator. 

Montesquieu’s benevolence to man is the benevo¬ 
lence of a father, a maker of men; it is like the benevo¬ 
lence of a god. The epigraph to the w hole w ork iden¬ 
tifies Alontesquieu w ith Hephaistos, the only god w ho 
succeeded in creating a son (the hero Rrichtonius) by 
himself, because of, or despite, his unconsummated 
pursuit of the goddess of w isdom.^^ 

I'he Stoic emperors w'ere benexolent because they 
“believed” they had to give themselves up to a god 
w ho worked through them. Fhey disdained ordinary 
pleasures and pains, hopes and fears, because of their 
religion. Montesquieu is benevolent and can share 
their disdain, because he can become like a god. In 
the philosophic creator of a new political order there 
exists the fullest possible harmony between self- 
interest and public spirit. I he principal motive for 
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the philosopher, as for his legislator-students, is only 
a supremely powerful manifestation of the strongest 
motivation all men feel—the interest of proprietorship, 
a sublime self-preservation which combines glory and 
the perpetuation of oneself through one’s lasting w ork 
or product. 

In Montesquieu perhaps more than in any other 
modern philosopher, w e are made aw are of the amaz¬ 
ing, nay, the astounding paradox of the attempt to 
explain the highest human activity as some form of 
the desire for self-preservation, rhroughout Montes¬ 
quieu’s w^ork one senses abvays an exquisite taste and 
a passionate love of the truth. I'he harmonious combi¬ 
nation of urbanity, w isdom, and humanity remind one 
more than once of w'hat one finds in the Platonic 
dialogues; the description of the honime d'esprit, which 
is no doubt a self-portrait, reminds one immediately 
of Socrates. But w'hcrcas the Platonic dialogues are 
devoted to the understanding of such a man and of 
the w'hole of human life in light of the possibility of 
such a human type, in Montesquieu taste and 
philosophy are truly subordinate themes, and the 
attempt is made to understand them almost c.xclu- 
si\'ely in the light of the rest of human life. 

Plato thanked heaven for the fact that he was 
born in the days of Socrates; and I, I thank 
heaven for the fact that it matle me born in the 
government where 1 live, and that it wished me 
to obey those w hom it made me lo\'e. (Preface) 

Plato w'as most thankful for the blessed chance that 
gave him a philosophic teacher and friend; Montes¬ 
quieu is most thankful for the chance that gave him 
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a secure political order \\ hich provided an opportunity 
for his political enterprise. 

\\c have seemed to stray from the theme of com- 
mcrce, but we were inevitably led to do so by our 
need to fathom what uas implied in Montesquieu’s 
praise of the French way of life in contrast to the 
English way of life. \\ t now' understand better the 
exact status and limits of w’hat is implied in this praise 
of France. 

In the rest of Book X\ .Montesquieu investigates 
in detail what political practices are most conducive 
to the increase and extension of commerce. While of 
great practical importance, these recommendations are 
in general simply the consequences of what has 
already been stated. W e w ill confine oursehes to an 
explanation of the order of the chapters and the 
general thrust of the argument. 

.After making c\en clearer the superior efficiency 
of the commerce of economy and of the commercial 
practices of England in particular, xMontesquieu shows 
that nations which lack a commerce of economy 
should try to profit from nations w hich possess one, 
rather than attempting to frustrate those nations (.\X 
6—8). .All nations, e\’en those w ith a commerce of lux¬ 
ury, should try to emulate the universality of English 
international trade: .Montesquieu advocates not “free 
trade” but floating tariffs carefully geared to the 
encouragement of greater trade (X.X 7, 9). Some 
ad\ antageous commercial institutions like large banks, 
trading companies, and free ports are not possible in 
monarchies because the structure of government can¬ 
not permit such power in the hands of individuals 
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from the lower classes (XX 10-11); but wherever pos¬ 
sible, all nations should imitate the freedom of move¬ 
ment of persons and goods practiced in England and 
other commercial republics (XX 12-18). After these 
chapters on the salient beneficial practices of the com¬ 
merce of economy and how' they may be applied in 
monarchies, Montesquieu devotes four chapters to 
explaining how' to avoid the greatest danger to com¬ 
merce in monarchies: the stifling of free competition 
by the prince and nobles (XX 19-22). The book con¬ 
cludes by delineating the extremely rare cases in 
w hich commerce may be bad for a country: here Mon¬ 
tesquieu opposes the notion that a country w hich is 
rich need not become commercial, for no country is 
ever prosperous enough (XX 23). 

In Book XXI Montesquieu turns from contempo¬ 
rary practices to study the history of commerce and 
of the relation betw'een commerce and politics, 
t hroughout The Spirit of the Laws Montesquieu draw's 
lessons from history, l)ut commerce is the only topic 
w'hose history merits a separate book, t his is due not 
only to the inherent importance of commerce. W ith 
regard to commerce even more than criminal law’ (cf. 
Xll 2) the signiflcance of history is not limited to scat¬ 
tered examples of helpful practices, t he w'orld history 
of commerce reveals a faltering and yet ultimately 
progressive development. Book XXI makes more 
explicit the fact that l^he Spirit of the Laws foreshadow's 
a uni\ersalistic philosophy of history. Montesquieu 
does not imply that all human history possesses a mean¬ 
ing which makes it rational; but he does imply that in 
the course of history sometliing which has meaning 
has been developing. Montesquieu takes the flrst step 
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in the direction of the teaching that world history has 
a nontranscendent meaning or pattern. The problem 
of human nature is solved not by nature but by man; 
and not simply through man’s “figuring it out” at one 
time but through the collective effort of men and 
nations down through the ages. Up to now the prog¬ 
ress in the know ledge of commerce and economics 
has been largely unconscious, and much of the know l- 
edge acquired has been forgotten. Through his histor¬ 
ical study and his implicit encouragement of further 
research, Montesquieu wdshes to make men conscious 
of this process and thus lead them to a full recovery 
of what has already been learned. 

I he intention of Book XXI, then, is to found the 
discipline of economic history. This e.xplains wdiat at 
first appears to be excessive scholarly zeal. By 
economic history Montesquieu means neither 
economic determinism nor useless pedantry, but 
rather the conventional study of political history 
informed and animated by the desire to learn about 
commerce and economics. 

Montesquieu begins the book by show'ing what his¬ 
tory reveals to be the relationship between “physical 
causes” and commerce. We thus learn w hat kind of 
trade can be expected between different parts of the 
w orld, depending on the varying needs of peoples and 
levels of civilization in different climates (XXI 1-4). 
Within this general physical setting, commerce has 
varied wdth the political activities of man. 1 he rest 
of the book follow's those activities in strict chronologi¬ 
cal order. The chief general lessons are: the impor¬ 
tance of the development of technology, especially 
naval technology (XXI 6, 9, 10, 11, 22); the way in 
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which luxury encourages commerce in monarchies 
and despotisms but discourages the full growth of 
commerce in republics (XXI 6, 16); the fact that 
Rome, which has been always considered justly 
admirable and emulated as a political regime, is from 
the point of view of commerce in no way admirable 
and not to be emulated (XXI 13-17); and, finally, the 
danger to commerce of traditional philosophic and 
theological speculation, which turns men from mate¬ 
rial to spiritual pursuits (XXI 20). 

Montesquieu closes the book with a chapter on the 
evil consequences of the contemporary Spanish thirst 
for gold. Spain is the extreme case of the preoccupa¬ 
tion with false theories about the relation between 
money and wealth. This error is widespread in one 
form or another: what we today refer to as “mercan¬ 
tilism” was a powerful and often pernicious economic 
doctrine in Montesquieu’s time. In the following book 
he therefore turns to a lengthy dissertation on money 
and finance. 

VVe will not follow the largely technical arguments 
of this book. With only minor exceptions, Montes¬ 
quieu’s economic theory is an endorsement of laissez- 
faire economics avant la lettre (see esp. XXII 10, 15; 
cf. XX 7ff., and XXI 21-22). One of the most widely 
ignored facts of the history of thought is that Montes¬ 
quieu shares with Adam Smith, his successor by a 
generation, the honor of being the founder of modern 
economics. As Alain Cotta has remarked, “the study 
of economic thought, with a few rare exceptions, has 
not been seriously undertaken except for authors 
whose work dates subsequent to 1789”.^^ And this 
ignorance about the origins of modern economics has 
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led to ignorance about economics itself. It is not well 
enough understood that modern economics is not the 
necessary and inevitable view of man’s commercial 
activity in the world, but the product of a specific 
revolution in political philosophy which justified and 
created the freeing of man’s unlimited desire for 
acquisition. 

The books on commerce are followed by a book 
investigating the conditions, practices, and laws which 
foster population growth. .\s d’.Alembert remarks, 
“population and the number of inhabitants have an 
immediate connection whth commerce,” for prosperity 
and commercial grow th are dependent on an adequate 
and increasing supply of men to produce, transport, 
and consume goods.Today w^e are likely to be some- 
w hat perple.xed at the fear of underpopulation. V\T 
seem to have learned that commercial prosperity 
brings gigantic increases in population without any 
special efforts. But Montesquieu, together w ith many 
of his contemporaries,^^ saw' a constant tendency in 
temperate climates tow'ard a dearth of population, and 
a consequent threat to the grow th of commerce. While 
it is certain that Montesquieu gravely mistook the 
nature of the problem of population, w'e can see that 
his concern is not entirely misplaced wTen we recall 
the fact that, in the time since, France has been con¬ 
stantly plagued with a problem of decline in relative 
population. Montesquieu states the nature of his con¬ 
cern and the reason for it in the opening chapter. 

He begins Book XXIII by quoting at length the 
hymn to love w ith w hich Lucretius opens \\\s De Rerum 
Natura. VVTereas Montesquieu began the book on 
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commerce with his own poem, he salutes love through 
someone else’s poem. I'his implied sul)ordination and 
perhaps denigration of love is further emphasized by 
the source he uses: Lucretius understood love as the 
sexual propagation engaged in by all animate material 
beings. It is in this light that Montesquieu now looks 
at human love. He is here interested almost e.xclu- 
sively in the sexuality which increases population 
growth and which at the same time fosters the sweet 
natural pleasures of family life, the pleasures which 
have been part of man almost from the very beginning 
(XXIII 10). 

I'he great obstacle to human propagation in the 
family is the fact that women oppose it for the sake 
of certain ideas they have—principally ideas of vanity 
and of another, romantic, sort of love. Montesquieu’s 
underlying aim throughout this book is the reestab¬ 
lishment of the interest in creating a family in opposi¬ 
tion to these and other conflicting interests. In the 
light of the danger of underpopulation, .Montesquieu 
is led rather far in opposing the spirit of France and 
its freedom for women. We remember that kdigland 
is unromantic, but has a good family life. France must 
in this respect become more like l^ngland; the 
pleasures and charms of gallantry must gi\e w'ay, in 
some measure, to the commercial need for population 
grow'th. W’e see here one of the clearest indications 
of Montesquieu’s preference for the spirit of Ifngland 
over the spirit of krance. 

In the first nine chapters .Montesquieu discusses the 
institutions of marriage and the family w'ith a xicwv 
to determining the best conditions for propagation 
(XXllI 2-10). 1 le then turns to the effect on propaga- 
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tion of extrafamilial influences. He begins by stating 
the general principle that harsh government, like all 
other harshness, is an obstacle to propagation (XXIII 
11). In the chapters immediately following, he inves¬ 
tigates the relation of the physical environment of 
civilized peoples to their propagation (XXIII 12-15). 
The last series of chapters, and the most important, 
is devoted to the ways the legislator can influence prop¬ 
agation, especially to increase it (XXIII 16-19). 
Characteristically, Montesquieu focuses on the Euro¬ 
pean situation. 

In the transition to this theme Montesquieu notes 
that some climates create conditions which lead to 
adequate propagation and even to a problem of over¬ 
population. In such areas as China the encouragement 
of abortion and infanticide are grim political neces¬ 
sities. This is not, how'ever, the case in Europe w here 
the problem seems to be underpopulation. 

But Montesquieu immediately shows us that this 
is not alw ays the case. There are certain forms of gov¬ 
ernment wfliich create a problem of overpopulation 
even in h2urope. These are the virtuous republics of 
Greek antiquity. The effect of these republics on 
population seems at first a sign of their e.xcellcnce: 
they created conditions of peace and prosperity w hich 
favored population growth. But the growth they could 
accommodate w^as limited. Given their poverty, the 
idleness of the citizens, and their strictly agrarian 
economic foundations, they were unable to deal w ith 
the natural results of the peace they established. Here, 
as in China, abortion and infanticide and perhaps even 
homosexuality must be encouraged; but here it is a 
result of the political institutions. This is by no means 
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the first time that Montesquieu has drawn our atten¬ 
tion to the similarities between life in despotic China 
and life in virtuous republics (cf. VIII 21; XIX 16-21). 
Montesquieu ends his chapter on the population 
policies of these republics with the famous remark, 
“There are countries where a man is worth nothing; 
there are some where he is worth less than nothing” 
(XXIII 17). One of the consequences of the fact that 
the Greek political thinkers talk only of v irtue, while 
modern political thinkers talk only of commerce, 
finance, riches, and luxury (III 3), is that “the Greek 
political thinkers talk to us always of the great number 
of citizens who wear away the republic, [while] 
today’s political thinkers talk to us only of the means 
to augment the number of citizens” (XXIII 26). 
Modern, commercial political life will hav^e room for 
every human being. 

Most of the rest of the book is devoted to the key 
theme—the population policies of Rome and how they 
may be applied to France and modern Europe. Rome 
is most instructive and helpful because she faced the 
same problem that modern France and Europe face. 
Rome was underpopulated, and the luxury of the 
empire made men and women reluctant to raise 
families. Montesquieu praises those Roman laws 
which encouraged propagation through appeals to 
feminine vanity, through material rewards and honors 
for both fathers and mothers, and through some mild 
reinvigoration of public supervision of family morality. 
But there was a great and ultimately insuperable 
obstacle to the success of these laws in the Roman 
empire. And this obstacle is also present “among us.” 
Vanity, luxury, and the opinions these give to men 
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and women can be overcome; they are not the greatest 
enemies of population growth. The real enemy is 
Christianity, which makes honorable and even profit¬ 
able a life'of celibacy. 

Christianity’s effect on population is pernicious not 
only because it removes the men and women who 
are priests and nuns from the available supply of prop¬ 
agators. In addition, the denigration of the holiness 
of marriage encourages a general indifference to mar¬ 
riage: 

The principles of religion are e.xtremely influen¬ 
tial on the propagation of the human species: 
sometimes they encourage it, like among the 
Jews, the Mohammedans, the Guebres, the 
Chinese; sometimes they oppose it, as they did 
among the Romans who became Christians. 
(XXIII 22) 

Christianity forestalls the possibility of laws which 
discourage childlessness through penalties and dis¬ 
honor: “When celibacy has preeminence, there can 
no longer be honor for marriage . . .” (XXIII 22). In 
addition, Montesquieu suggests that one cannot 
expect men to practice true celibacy—the public 
encouragement of celibacy leads to adultery and child¬ 
less sexual indulgence: 

It is a rule drawn from nature that, the more 
one diminishes the number of marriages w hich 
can be made, the more one corrupts those w hich 
are made; the few^er married men and women, 
the more infidelity in the marriages; just as when 
there are more robbers, there are more robl)eries. 
(XXIII 22) 


Chapter Seven 

Here Montesquieu’s criticism of the effects of Chris¬ 
tianity goes beyond its direct effect on marriage. He 
speaks of the general tendency to idleness, laziness, 
and retreat from affairs engendered by Christianity 
among the Romans. Christianity, adopting and mag¬ 
nifying certain tendencies in pagan philosophy, 
encouraged a forgetting of all the activities required 
for producing populous, prosperous peoples. It did 
this in the name of a “perfection attached to all that 
leads to a speculative life” (XXIII 21). Book XXIII 
thus introduces us to and sets the tone for Montes¬ 
quieu’s extensive treatment of religion in the two 
books that follow . 

It should come as no surprise to us that Montes¬ 
quieu concludes his treatment of commerce with a 
lengthy examination of the relation between the laws 
and religion. Fhe commercial political order 
envisioned by Montesquieu stands or falls w'ith the 
pervasive aw'arcncss of the need for security through 
private acquisition encouraged by the freeing of vanity 
and the tastes of luxury. Fhe greatest enemy to this 
attitude of mind is the belief spread by the Christian 
religion that men must restrain these passions for the 
sake of an immortality far more secure and enjoyable 
than any earthly l)enefit. Fhis belief makes men fear¬ 
ful of fully indulging the selfishness required by com¬ 
merce and incapable of the great efforts needed to 
make it flourish. iMontesquieu’s project cannot suc¬ 
ceed unless he can show the w ay to a destruction or 
emasculating transformation of Christianity. Fhe 
endorsement and promotion of commerce leads inevi¬ 
tably to a confrontation w ith Christianity. 
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RELIGION 


Religion in general, and the Christian religion in par¬ 
ticular, advances an authoritative claim to give guid¬ 
ance in all spheres of human life. Anyone who 
reflects in a comprehensive way about politics and 
who gives any credence to this claim must accord to 
religion a paramount place in his reflections. Montes¬ 
quieu shows at the very outset, by the place of the 
word “religion” in the full title ot'The Spirit of the Laws, 
that he does not accord it this paramount place. He 
indicates that the relation of the laws to religion will 
be treated only after several other important relations 
have been treated. We have indicated the grave doubts 
that are cast on his orthodo.xy by his reflections about 
God in Book I. Nevertheless, wq might have gathered 
from the title that religion would occupy a place of 
considerable importance, coming prior to commerce 
and other topics. 

In fact the relation of the laws to religion is the 
last particular relationship discussed.^ Montesquieu 
turns to a thematic discussion of religion only after 
he has presented the bulk of his teaching; in the 
twenty-three preceding books where that presentation 
has been made, religion has played a very minor role. 
These observations suggest that for Montesquieu 
religion does not contribute substantially to an under¬ 
standing of what good political life requires. I'hey 
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might even suggest that, except in the virtuous repub¬ 
lic and in despotism, religion is of little practical use. 
It would then seem that religion must be treated at 
some length only because “belief ” stands as a massive 
political fact which we cannot ignore but which cannot 
much help us: “The prejudices of superstition are 
superior to all other prejudices, and its reasons to all 
other reasons” (XVIII 18). In the case of what Montes¬ 
quieu calls “today’s” Christian religion, the remarks 
to which we have drawn attention in the pages 
immediately preceding seem to show that the fact of 
widespread belief in this religion’s particular “preju¬ 
dices” poses a considerable obstacle to sound poli¬ 
tics and economics. 

Montesquieu’s presentation of the relation of the 
laws to religion is divided into two books. In the first his 
intention is to show' w'hich dogmas are more advan¬ 
tageous; in the second, he discusses w hat are the best 
arrangements of religious institutions wdthin a state. 
The teaching of the second book is largely a conse¬ 
quence of the first. 

The manner in w'hich Montesquieu introduces his 
reflections on the advantages and disadvantages of the 
various religious beliefs and practices confirms our 
impression that religion makes no contribution to 
political theory. Montesquieu says that in this w'ork 
he w'ill not discuss theology. Although he is aw'are 
that “there may be things w hich w'ould not be entirely 
true except in a human manner of thinking,” he has 
not “considered them in their relation to more sublime 
truths.” I he likely possibility of a contradiction 
between rational and revealed political truth is unim- 
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portant. Religion is to be judged by standards derived 
from “human thought” and “the happiness in this life” 
{XX\ \ 1). 

This posture might well seem to imply a “ceding 
of the interests of true religion to the interests of poli¬ 
tics” (XX VI 1). Anticipating or draw ing attention to 
this difficulty, Montesquieu denies such a conse¬ 
quence. But he can make this denial only by implicitly 
contradicting himself and denying the possibility he 
mentioned previously of a divergence betw een human 
and “sublime” truth. His assertion that the political 
principles follow ing from Christian teaching are iden¬ 
tical w ith the principles of rational political science 
is supported only by the argument that since Chris¬ 
tianity wants men “to love one another,” or to be 
charitable, it must “without a doubt” also want the 
best law s among men. The uncharacteristic rhetorical 
ph rase “w ithout a doubt” would not be needed were 
the demonstration truly indubitable; Montesquieu’s 
argument, of course, simply begs the question of 
w'hether Christianity does not call for a sacrifice of 
some “happiness in this life” for the sake of “felicities 
of the other life” (XXIV 1). Montesquieu shows by 
his contradiction and by his inept argument that 
despite his explicit claim to the contrary he does in 
fact “cede the interests of the true religion to the inter¬ 
ests of politics.” W^iat is true, how'ever, is Montes¬ 
quieu’s claim that he w ishes to “unite” the two inter¬ 
ests. In these two books on religion, in contrast to 
the preceding books, Montesquieu does no more than 
allude to the threats Christianity poses to propagation 
and commercialism; having already pointed to these 
threats earlier, his policy here is one of reinterpreting 
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Christianity so as to make it harmless. Montesquieu 
proceeds to show^ what are acceptable or beneficial 
religious dogmas from a purely political point of v iew' 
and then assumes that Christianity holds those dogmas 
and no others. By this he seems to show' through 
e.xample w hat should be the policy of a legislator in 
a Christian country w ho w ishes to follow' his teaching. 


After his introductory chapter, Montesquieu enters 
the subject matter by piously defending all religion 
against the famous, or notorious, argument of Pierre 
Bayle. Bayle was the first political philosopher who 
openly advocated the possibility and desirability of 
an atheistic society. By defending religion, Montes¬ 
quieu lends respectability to his ow’n position. .At the 
same time, and more important, he seems to show* 
that the inference w e w ere led to by his earlier silence 
about religion is wrong: for .Montesquieu religion 
almost always serves a beneficial political function. 
What Montesquieu emphasizes most, how ever, is the 
advantage of religion in principalities where it can 
check the pow er of the supreme ruler. W'e remember 
his earlier remarks on the importance of religion in 
despotism and on the role of the clergy in the 
monarchical balance of powers (II 4; I\' 10; 14). 

One would have to say that Montesquieu is at least 
less emphatic about the value of religion in well- 
balanced political systems. .\nd he does admit that 
“religion is sometimes abused’’; he is therefore unwill¬ 
ing to lake on himself the task of proving that every 
man and every people should have religion: 


The question is not to know' whether it vv'oultl 
be better that a certain man or a certain people 
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should have no religion at all, rather than abuse 

the one it has. . . . (Italics mine.) 

We are at this point led to w onder w hether no religion 
may not be preferable to a bad religion among certain 
peoples, especially well-governed peoples (cf. XXIV 
14, 15, 19, 22; note especially the w'ord “pernicious” 
in the title of XXIV 19). It becomes important, then, 
to know' w hat constitutes bad religion, or an “abuse” 
of religion. And after having seen Montesquieu’s 
defense of religion in general, w e expect him to show 
us next the relatix e merits of \'arious religions, starting 
from the best or most adxantageous as a standard. 

In the next chapters he does indeed turn from a 
discussion of all religions, including idolatrous ones, 
to a praise of Christianity. But this praise is at first 
rather weak. Christianity is praised only as preferable 
to the modern alternati\’e, Islam, and especially 
because of its restraining effect in despotic regions. 
Christianity moderates absolute rule better than Islam 
because of the “softness” of its teachings (XXIV 3-4). 

\\q are thus kept in suspense as to w'hether Chris¬ 
tianity is an advantageous religion in all regimes. In 
chapter 6 Montesquieu finally answers our doubts, 
praising highly the contribution Christianity makes 
to good citizenship. 14is praise is framed as an answer 
to another impious attack by Bayle. .\gain his role 
as defender of the faith gives him respectability; but 
at the same time his introduction of the objection of 
Ba\4c, “this great man,” seiwes to introduce serious 
doubts about the political soundness of Christianity. 
Mis method of answering these doubts shows his 
essential agreement with them. In order to refute 
Bayle, Montesquieu show s himself compelled to radi- 
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cally reinterpret the traditional distinction between 
the “laws” of the Christian religion and its “counsels.” 
The laws, which alone are absolutely binding, include 
everything conducive to good citizenship, and 
nothing more. Everything pertaining to “perfection,” 
to the other world, to “the heart,” everything which 
cannot be applied to “the universality of men,” must 
cease to be considered a “law” and be relegated to 
the status of a “counsel” which is by no means 
absolutely binding (XXIV 7). Thus understood, 
Christianity is advantageous and forms the standard 
for judging the political advantage of all other 
religions.^ 

The chapter praising and redefining “Christianity” 
is followed by a chapter praising a “false” pagan 
religion because its precepts were devoted to the 
“huvs of morality” (by wTich Montesquieu here 
seems to mean the principles of reciprocal justice 
necessary for any society). Montesquieu follows this 
w ith a brief chapter implicitly praising a Jewish sect 
on similar grounds; finally, he turns to a praise of 
the pagan Stoics (including the apostate Julian) and 
a condemnation of the contemplative life. It becomes 
clear that w hat constitutes a good religion is merely 
its enforcement of the rules necessary for maintaining 
a social bond within a regime, and no more. Both 
“religion and the civil laws ought to tend pritjcipally 
to make men good citizens ...” (XXI\' 14). I'his 
understanding of religion implies that insofar as the 
laws and customs of a people are politically sound, 
religion should simply reinforce adherence to them; 
where the political institutions are defective, the ruler 
should emphasize those elements of the religious pre- 
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scriptions which can remedy the defects; where reli¬ 
gion itself promotes antisocial behavior, the laws must 
try, without contradicting the religious teachings, to 
substitute motives for useful behavior (XXIV 14, 18). 
In addition, religion, as an institution of “the legis¬ 
lator” (XXIV 6, 24), should, like all other political 
institutions, conform to the physical environment 
(XXIV 24-26). 

In his praise of non-Christian religions, Montes¬ 
quieu makes no more than vague allusions to their 
specific doctrines about divinity. Two of them deny 
any after-life (the religion of the Essenes and of the 
Stoics); the third (that of Pegu), which seems to have 
instilled as much “softness and compassion” as Chris¬ 
tianity, was extremely undogmatic and tolerant. iMon- 
tesquieu seems by these examples to teach that the 
less doctrine about divinity the better. In the best case, 
religion will de-emphasize all but moral-political pre¬ 
cepts. In later chapters Montesquieu discusses how 
various transcendent or spiritual doctrines may be 
interpreted so as to bring them into harmony with 
the needs of men, who are “made to conserve them¬ 
selves . . . and to do all the activities of society” 
(XXIV 11). The general principle governing these 
chapters is that “it is less the truth or falsity of a dogma 
which renders it useful or pernicious to men in the 
civil state than the use or abuse one makes of it” 
(XXIV 19). 

Montesquieu thus indicates the lines along which 
Christianity is to be reinterpreted in order to make 
it harmonize with the needs of the commercial repub¬ 
lic. Like Locke, Montesquieu promotes a new under¬ 
standing of the “reasonableness of Christianity.” 
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Nothing reveals more clearly Montesquieu’s refusal 
simply to bow' to the “general spirit of a nation” than 
his opposition to the religion so deeply entrenched 
in the manners, morals, customs, and traditions of 
every European nation.^ 

rhe reasons for Montesquieu’s policy of “uniting” 
politics and religion rather than opposing religion 
openly as Bayle had done include more than a concern 
for his ow n safety and the respectability of his w ork. 
In the next book, when discussing the reasons for 
tolerance of religion by government authority, Mon¬ 
tesquieu takes up thematically the question of how' 
best to “change religion.” He argues at first that it 
is bad to change or destroy the dominant religion 
because such a radical change in the w ay of life w'ill 
unsettle men’s opinions about everything and create 
the threat of revolutionary upheaval (XX\" 11). But 
in the next chapter he implies that this prudential pro¬ 
hibition applies only to changes carried out swiftly 
and through force or v iolence. I'he proper way to 
change religion is by tempting men: 

.\ more sure w ay to attack a religion is by favor, 
by the commodities of life, by the hope of w ealth; 
not by what drives away, but by what makes 
one forget; not by w'hat l)rings indignation, but 
by W'hat makes men lukewarm, when other pas¬ 
sions act on our souls, and those which religion 
inspires are silent. Regie ghjerale: with regard to 
change in religion, invitations are stronger than 
penalties. (XX\' 12) 


(Christianity w'ill be ov'crcome by making men “forget” 
everything which is at a tension w'ith securing “the 
commodities of life.” All that is required on the part 
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of “political w riters” like Montesquieu is to show' the 
w'ay to an understanding of Christianity whieh is not 
in conflict with dewotion to commerce and comfort; 
the inherent attractions of these things w ill do the 
rest. 

Montesquieu's discussion in Book XX\' of the 
proper institutional place of the religious “eult” within 
the political order follows strictly from this under¬ 
standing of the proper dogmas. I le begins by draw ing 
our attention to the effects of tw'o e.xtrcme postures 
toward religion: both the pious man and the atheist 
are preoccupied with religion, the one because he 
loves it and the other beeause he fears it. Fhe purpose 
of Book XX\' as a whole is to combat both e.xtremes, 
to make men neither pious nor atheistic but simply 
“lukewarm” or indifferent. .All Montesquieu’s recom¬ 
mendations tend toward reducing to a minimum the 
role of religion in the life of the citizenry. 

He speaks first of the motives w hich attract men 
to religion. One must understand these moti\'es in 
order to know’ how’ to placate them, how to limit 
religion to w hat is necessary to it and keep from it 
what is not necessary. .Aecording to Montesquieu, 
men are led to religion primarily by “hope and fear,” 
that is, by the passions w hich are the primary motives 
for all human aeti\ity. X'anity is often the motive 
w’hieh leads men to ehoose one religion over another. 
But men are also attracted by a certain universal lo\e 
of morality (XX\' 2, 3). Montesquieu is silent about 
motives of gratitude or awe or recognition of beauty 
and order; neither does he mention the rnotixe of 
anger or revenge (contrast Plato Laws 886^, 887^- 
888^). Fdow’cver that may be, the motives Montes- 
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quieii does recognize imply that religion requires a 
rather considerable external cult, including property 
and splendid adornments (XXV 3-4). The wealth of 
the church can and should be kept within limits; the 
legislator best achieves this through “indirect means” 
(XXV 5). 

Besides restrictions on the material wealth and 
power of the church, the other most important limita¬ 
tion is the enforcement of toleration and the discour¬ 
agement of proselytizing. But toleration should be 
extended only to existing religions; religious freedom 
is not itself the aim of toleration. Peace, freedom from 
religious strife and discordant preoccupation with 
religion, is the proper end of the legislator (XXV 9- 
10 ). 

Montesquieu’s treatment of religion becomes some¬ 
what bolder in Book XXV.^ On the one hand his 
discussion of the institutions of religion induces him 
to speak more concretely about the Catholic Church. 
On the other hand, and more important, he con¬ 
tradicts his original disavow'al of an intention to enter 
on any theological speculation: he goes so far as to 
suggest that the argument for limitations on gifts to 
the church can be based on the “natural light,” the 
natural theology, of the pagan philosopher in Idato’s 
Laws (XXV 7; cf. 13). In the book which follows (Book 
XXVI), Montesquieu will go still further, entering 
into a discussion of the central theme of Christian 
political theology, the relation between divine, 
natural, and human law. Despite the initial pretense 
of avoiding theology, it in fact proves impossible to 
speak comprehensively about politics without con¬ 
fronting Christian theology: this theology has a wide- 
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spread influence on the political practice of all Euro¬ 
peans. Prom Montesquieu’s point of view, the two 
w orst effects of this influence are first, the belief that 
Christians are subject to a universal divine law and, 
second, the belief that man everyw^here is so con¬ 
stituted by his nature that he is subject to some of 
the rules of divine law, prior to any revelation, 
through natural law^ Throughout The Spirit of the Laws 
Montesquieu has wished to combat the universalism 
or doctrinairism of previous natural law teachings. We 
have emphasized his opposition to Hobbesian and 
Lockean natural law. But that opposition extends a 
fortiori to Christian natural law, which placed univer¬ 
sal demands on men considerably more stringent than 
those imposed by Locke or Hobbes. In the next book 
Montesquieu wdll bring this implication into full view^ 
1 he systematic statement of Montesquieu’s own 
understanding w'ith regard to natural and divine law^ 
is therefore intended in large part as a continuation 
of his attempt in Books XXIV and XXV to protect 
political life from the pernicious effects of Chris¬ 
tianity.^ 
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NATURAL LAW AND THE 
PRUDENCE OF THE 
LEGISLATOR 


Montesquieu presents his systematic account of the 
relation between human, natural, and divine law 
within the context of a general consideration of all 
the different “orders of law.” The variety of legal 
orders is a reflection of the variety of relationships 
existing among men and between man and God. Each 
of these relationships has its own goals and hence its 
own realm of “right,” comprising rules aimed at 
achieving those goals. For example, a man’s belonging 
to a political community subjects him to political and 
civil law; his belonging to a church subjects him to 
canon law; his belonging to a family subjects him to 
domestic law. According to Montesquieu there are 
nine such orders of law. Eight of these comprise laws 
promulgated to a community by some authority: these 
range from the most general and broad, the divine 
law given by God to all men, to the most narrow^ 
and particular, the domestic law given by the head 
of a family. But the first and apparently most general 
order, natural law, would seem to have a somewhat 
different origin. It comprises the rules deducible from 
the relation men have to one another prior to, and 
underlying, any established community. Ehe inten¬ 
tion of Book XXVI is to teach the legislative authority 
in each kind of community the extent to which his 
ortlcr of law should or should not be guided by and 
subject to other orders of law. 
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iMontesquieu hints at the very outset that he hopes 
to replace the traditional legal teaching with a new' 
teaching that restricts the scope of universal divine 
law^ and gives greater latitude to the statesman’s pru¬ 
dence. When he mentions political law' in the list of 
orders of law% he says that it “has for its object that 
hutnan wisdom which has founded all societies’’ 
(XX VI 1; italics mine). T his book which deals w ith 
divine law' is the only book w hose first chapter begins 
(and ends) w ith the word howmes (men). But in order 
to make the replacement acceptable, in order to cause 
as little shock as possible to entrenched opinion, Mon¬ 
tesquieu makes the new' appear in the outw ard trap¬ 
pings of the old. This is the reason for the obvious 
stylistic peculiarity of Book XXVI and, to a lesser 
extent, of its sequel. Book XXIX: these are the only 
books most of w'hose chapter titles are in that wordy, 
hortatory, and doctrinal style so characteristic of 
scholastic treatises on law' and duty. 

The new' teaching about the correct relation 
betw'een human law and higher law' represents the 
“sublimity of human reason” (XXIV 1; italics mine); 
Book XXVI seems a fitting culmination and conclu¬ 
sion of xMontesquieu’s theoretical argument as a w hole. 
And yet w'hy does Montesquieu w'ait until almost the 
end of his w'ork to state systematically his position 
on a question of such importance? Book XXVI is in 
great part a continuation of Book I; we now learn 
the politically applicable natural laws w hich can be 
deduced from the description of human nature and 
natural law' given at the beginning of the work. In 
the intervening books these laws have been men¬ 
tioned, but very infrequently. Indeed, one gets the 
impression that Montesquieu is reluctant to state fully 
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his teaching about natural law, and that he does so 
only when compelled by the need to combat Christian 
political theology. 

The reason for this reluctance appears when w'e 
remind ourselves of the place of natural standards in 
Montesquieu’s thought as a whole. While the satisfac¬ 
tion of the needs natural to man is the aim of politics, 
it has appeared very questionable whether the 
heterogeneity of political life permits the formulation 
of any universal rules showing hovv’ this goal is to 
be achieved. As it turns out, there are some such rules, 
but their scope is v^ery limited. By not stating them 
systematically until almost the end of the work, and 
there in the context of a subdued attack on Christian 
thought, Montesquieu both indicates his fear of their 
being misinterpreted and at the same time forces the 
reader to see them in the context of the complexity 
of political life as shown in the preceding books. 


Montesquieu begins by discussing in the second 
chapter the relation between divine and human law. 
Divine law aims at “the best,” or perfection. Political 
life aims at “the good” (XXV^l 2). Since perfection 
is by its nature always the same, divine lav\' has an 
unchangeable character. But there are many earthly 
“goods,” or what is good takes many forms in many 
different circumstances. Sometimes the good is 
merely the prev ention or reparation of the bad. Politi¬ 
cal or human law must therefore l)e innovative and 
adaptal)le. Preoccupation with divine law tends to 
make one indifferent to these lower goods; in case of 
a conflict it makes one refuse to sacrifice what is always 
needed to achieve the l)est, for the sake of v\'hat may 
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temporarily be needed to achieve the good. Montes¬ 
quieu therefore states by implication the principle that 
divine law should be restricted in its application to 
the sphere of the individual in his private relations 
with God (cf. XXVI 9). Only in a despotism does 
Montesquieu seem to recommend a great scope for 
divine law, where it has the advantage of limiting the 
pernicious caprice of the tyrant (compare Aristotle 
Politics 1349^^ 39ff.). 

Montesquieu docs not yet make explicit the bearing 
of this discussion on Christian divine law. By now 
we begin to expect the worst with regard to Montes¬ 
quieu’s estimation of Christianity. But, after all, Mon¬ 
tesquieu has just previously tried to persuade us that 
it is only the “counsels” of Christianity, not its pre¬ 
cepts or laws, which are concerned w'ith “perfection’’: 
the precepts or laws of Christianity were said to be 
in harmony whth good citizenship (XXIV 6-7). In fact, 
how'ever, xVlontesquieu proceeds gradually to reveal 
the falseness of this understanding and explicitly apply 
the principle of chapter 2 to Christianity as w ell. 

The natural law^ as Montesquieu formulates it in 
chapter 3 is simply an adaptation of the natural hwv 
presented in Book I. Natural law is identified with 
“natural defense,” primarily of oneself and secondarily 
of one’s family. Civil society is a means to natural 
defense, and in all times and places human law’ must 
obey natural law’ or contradict and eventually destroy 
itself. 

d'he second part of natural defense, the part pertain¬ 
ing to the family, is not as simple in its application 
or as purely natural as the first, and so Montesquieu 
devotes more space to explaining it. 4 here are tw’o 
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reasons for this complexity, derivative from the nature 
of the family. First, the family is neither as clearly 
defined nor as permanent as the individual. The prob¬ 
lem is indicated by such situations as divorce, children 
born out of wedlock, and marriage alliances made 
prior to puberty. The law must intervene with con¬ 
ventions which help stabilize and preserve the family. 
Second, whereas almost everyone can be counted on 
to care for his own preservation, it is not so certain 
that everyone will care for his family’s preservation. 
The law must therefore intervene here also to enforce 
such care (XXVI 3-5). 

After stating his own understanding of natural law, 
Montesquieu refutes a false understanding in chapter 
6, immediately following. He denies the notion that 
natural law demands that fathers bequeath their prop¬ 
erty to their children (XXVI 6). He thus emphasizes 
the very limited demands of natural law. At the same 
time, by indicating that the error in question stems 
at least in part from the influence of St. Augustine, 
Montesquieu points to the way natural law’ has been 
extended or distorted under Christian influence. I'he 
extension of the part of natural law’ applying to the 
family leads to dangerous political consequences 
because it restricts the arrangements men may think 
suitable for the succession to monarchies. 

Chapter 6 is the introduction to a series of eight 
chapters on the tension between religious and civil 
laws (XXVI 6-14). I lere Montesquieu moves step by 
step to show that the principle of chapter 2 must be 
applied to the Christian law’. Indeed, he reveals that 
this is especially necessary with Christian law because 
of the especially pernicious character of this religious 
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law. Clearly Montesquieu must proceed with caution; 
it is much easier and safer to speak in a general w'ay 
about the need for separating divine and human law 
than it is to show’ concretely that the law's of France 
and Europe should not be guided by precepts of Chris¬ 
tianity. 

After having implied in chapter 6 that natural law- 
should not be understood in terms of Christian pre¬ 
cepts, in chapter 7 Montesquieu turns to a discussion 
of the possibility of direct conflict betw een “precepts 
of religion” and the natural law demanding preserva¬ 
tion or defense of the community. His examples, 
which illustrate the necessary precedence of the 
natural law’, are all non-Christian. Montesquieu never 
explicitly shows a conflict betw'een natural and Chris¬ 
tian law'. In the next chapters he ceases, temporarily, 
to speak of natural law and shifts his attention to possi¬ 
ble conflict between civil and religious law-. He show s 
first the need to keep Christian canon law' separate 
from civil law- (XWd 8); then he proceeds to a chapter 
whose title states that only “rarely” should civil affairs 
l)e governed even by “principles” taken from religious 
law’ (X\\d 9). .\ctually, his examples do not show- 
a7ty case in w hich the influence of religious law- is good. 
.\nd the examples now- are Christian, although all are 
from ancient Roman days. Only in the chapter after 
this is Montesquieu willing at last to spell out the 
implications of this teaching for present-day experi¬ 
ence, and then only with regard to a practice in nations 
which have recently been converted to Christianity 
(XXI\' 10).' 

.\fter this elaborate approach calculated to de- 
emphasize his boldness as much as possible, Montes- 
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quieu finally attacks a luiropean Catholic nation for 
allowing its ci\ il law to he guided by ideas of penitence 
and perfection taken from Christian precepts. Even 
at this point he ventures to attack only a practice 
which was rather generally frowned upon in France, 
the Spanish Inquisition (XX\d 11-12). His specific 
example is more cautious than the principle it implies 
or exemplifies. The movement of the argument of 
these chapters is arrested at this point. I'he reader 
is left to take the argument further in the direction 
indicated—toward the goal of recommending the crea¬ 
tion of a civil law' w hich is oblivious to Christian law'. 

But even a more or less total separation of civil and 
religious law (the apparent implication of Montes¬ 
quieu’s argument) is not to be considered an absolute 
rule. Characteristically, he presents in the next chap¬ 
ter (XX\ I 13) an example of how' this separation may 
sometimes be imprudent. Given the importance and 
fragility of marriage, it is w ise to enlist the aid of 
religious law' in solemnizing it. W hen religious law' 
“adds to’’ but does not “contradict’’ ci\'il law', it may 
l)e encouraged. In thus qualifying the separation of 
church and state, Montesquieu merely follows the 
spirit of his treatment of religion throughout these 
three books. VV’herever advisable, religion is to be used 
to support the necessary social bond. 

Montesquieu concludes his account of the higher 
law' w'hich governs political life w ith a chapter devoted 
to the limitations on incest (X.X VI 14). I'his discussion 
serves to epitomize his treatment of the relationship 
ot natural and divine law' to civil law'. I laving show n 
the pernicious effects of the belief in the applicability 
ol Christian religious law, Montesquieu now' ceases 
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to speak of it and returns to speaking of natural law. 
While he still prudently avoids any mention of a con¬ 
tradiction between natural and Christian law, he 
makes it clear that natural law is far less strict with 
regard to incest, and would allow' things which are 
anathemas to Christians. What marriages are to be for¬ 
bidden depends strictly on w hat would endanger the 
family. While some relationships are aKvays danger¬ 
ous and therefore seem to fall under absolute prohibi¬ 
tions, there are other intrafamilial marriages, those 
between in-laws or first cousins, v\’hose danger 
depends on circumstances w hich vary from one soci¬ 
ety to another. And even within marriage- 
relationships considered aKvays dangerous, there are 
degrees of danger and therefore degrees of unnatural¬ 
ness. Montesquieu goes so far as to imply that in some 
societies marriage between father and daughter may 
not be unnatural. 

In short, religious law' ceases to be a guide for the 
civil law'. The only higher law' is the natural law', and 
this is of a v'ery limited scope. Natural law' is similar 
to the “relations of justice prior to positive law'” (I 
1) in that it seems to demand only what almost all 
civil authorities must necessarily do in order to avert 
anarchy. Yet the demands of natural law are more 
limited—being confined to “natural defense”—and 
they are also stated more absolutely. 

At this point the question at once arises, if natural 
law' does no more than set the low'est requisites, or 
the distant outer bounds, for political and ci\'il law, 
w'hat principle guides the myriad decisions that must 
be made in formulating law' w'ithin those bounds? In 
the chapters that follow' Montesquieu show s the need 
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for distinguishing between the various “orders” of 
man-made law without any further reference to 
natural law. To some extent what he says is based 
on simple common sense; but to no small degree Mon¬ 
tesquieu must go beyond common sense, and it is this 
part of his discussion which reveals the character of 
the underlying principles. The most helpful section 
is the one immediately following the nine chapters 
on higher law. Here he discusses the necessity of a 
distinction between “political” and “civil” law (XXIM 
15 - 18 ). 


In order to understand the proper scope of the law 
governing civil society, Montesquieu is compelled to 
speak of the origin of civil society. The general charac¬ 
ter of a state’s laws should be guided by the principle 
of liberty or security, which was and is their purpose. 
It is this principle which dictates the fundamental dis¬ 
tinction between political and civil law.“ Political law 
is the law which constitutes and preserves the civil 
society as a whole, the law which determines the ruler 
or the authority who makes laws regulating all mem¬ 
bers of the society. From the point of view of political 
law each individual must surrender completely his 
independence to the “empire of the city.” But this 
surrender to “political law” should lead to the creation 
of a “civil law” which gives back to each individual, 
within the confines of the rule of law, a private sphere 
of security, and above all the use and enjoyment of 
the private property which is essential for maintaining 
security and comfort. 

In the formulation of law, then, the civil authority 
should take its bearings by a principle originating in 
the nature of man. But this guiding natural principle 
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of justice does not have the character of a “law.” A 
law is a universal and unchangeable rule. This princi¬ 
ple has rather the character of a goal or end. The 
goal cannot be stated as a rule or law' because the 
degree of its realization changes and is dependent on 
the constantly varying political circumstances. The 
possibility for civil liberty changes from place to place 
and from time to time. Free regimes are frequently 
impossible. Fven w here they are possible, one cannot 
find rules wdiich can be applied to all free regimes. 
There is a variety of free regimes, suited to varying 
circumstances, and w hat is possible in one is not possi¬ 
ble in another. To take the example Montesquieu gives 
here, a virtuous republic requires the institution of 
ostracism, which temporarily deprives a man of all 
civil liberties solely because he is too talented (XXVI 
17; cf. 18). Nor is it even possible to formulate a rule 
for any one kind of free regime, a rule demanding 
some given degree of civil liberty. For even in regimes 
w'here property is most fully protected it must some¬ 
times be seized for political needs. One can recom¬ 
mend that there ahvays be indemnity; but there may 
be times w hen .the state cannot make recompense. 
Recommendations of this kind must be stated not as 
“law s” but only as “maxims” or “general rules” {regies 
g'enerales; cf. 11 2, 3, 4; V 4, 7, 8, 18; XII 5; XVI 
15; XXVI 6). And the maxims must not be stated 
as clear-cut rules, for then they w ill only be violated 
.some day and brought into contempt. One must limit 
oneself to saying something like this: 

Let us then pose as a maxim that, w hen it con¬ 
cerns the public good, the public good is never 
that one deprive an individual of his property. 
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or at least that the least possible part is to be 
taken away by any law or political regulation. 
(XXVI 15) 

Even the preservation in free regimes of at least sotne 
separation between political and civil law cannot be 
made a natural law. On the one hand this rule is too 
general to be called a law: it does not tell us what 
precisely falls under the categories “political” and 
“civil.” And on the other hand, there may be times 
w hen every hnv, except one, must be confounded or 
brought into question in order to preserve the society 
from destruction: “THE SAEETY OE THE 
PEOPLE IS I HE SUPREME LAW”’ (XX\ I 23: 
Montesquieu's capitals). 

The only absolute rule deducible from nature is the 
law dictating the bare, minimal achievement of secu¬ 
rity for individuals and families. This is indeed 
absolute. Montesquieu makes it clear that in this 
respect his teaching about natural right is more 
absolutist than Plato’s (XX\d 3). But what is to be 
done to achieve comfort, security, and liberty beyond 
this minimum cannot be dictated l)y a law. It is up 
to the statesman to strive to achieve the most that 
the circumstances allow', d'he statesman should not 
usually be guided by the ugly exigencies of extreme 
situations; he should alw ays keep in mind the ultimate 
goal. But no rule can guide the choice of means to 
that goal, for unique situations are constantly appear¬ 
ing and extreme situations may occiir at any time. 

The discussion which shows the relationship of 
political and civil law to higher law leads to the conclu¬ 
sion that good political life depends not so much on 
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higher law as on the prudence of the statesman, the 
“man on the spot.” I hc book on the orders of law' 
therefore serxes as an introduction to the true conclu¬ 
sion and culmination oiThe Spirit of the Laws, the book 
devoted to the legislator and his prudent “composing” 
of the law s (Book XXIX). 

At the very beginning of Book XXIX, Montesquieu 
states that the intention of the work as a w hole has 
been to prove w hat should be the spirit of the legis¬ 
lator. in a sense, then, the description of the legislator 
is implicit in the teaching of all the earlier books taken 
together, w here the problem of political life has been 
presented and certain solutions indicated. But it seems 
that xMontesquieu’s teaching would have been incom¬ 
plete if he had not distilled from the earlier books 
the special character of the human being and the activ¬ 
ity w hich bring these solutions into actual being. The 
students olThe Spirit of the Laws need, if not a model, 
then at least some more than implicit description of 
the spirit and the mode of operation of the legislator, 
d'his need is especially acute in a world w here, as 
.Montesquieu believed, the reigning tradition subor¬ 
dinates prudence to the e.xaggerated preeminence of 
theory and legalism. 

Montesquieu begins the l)ook l)y describing the 
proper “spirit,” or habitual attitude of mind, of the 
legislator, d hat spirit should be one of “moderation.” 
The moderation of w hich Montesquieu speaks has 
much in common w ith the moderation and prudence 
the classics called for in statesmen and legislators. 
Indeed, the emphasis on prudence represents in the 
first place a return to the political science of antiquity. 


211 


t 


Chapter Nine 

But when we reflect on The Spirit of the Laws as a 
whole, as Montesquieu indicates we should in trying 
to understand all that is implied in this moderation, 
we recognize that he means to include something that 
goes beyond the classical spirit. For the ancients the 
activity of the lawgiver must be characterized by mod¬ 
eration principally because there is almost always a 
radical disproportion between the high aim of all polit¬ 
ical life and what is possible in most expectable situa¬ 
tions. Moderation is the necessary toleration of or res¬ 
ignation to serious imperfection. Montesquieu cer¬ 
tainly retains the notion that there is a great need for 
adaptation of goals to circumstances. But the more 
important meaning of the legislator’s moderation 
involves something different. 

That the character of the highest political virtue 
is different in Montesquieu and in the classics is not 
surprising. The virtue of deliberation is bound to be 
affected by the nature of the ends tow ard wTich it 
is directed. And for Montesquieu the goals of politics 
are much low^er than they w'ere for the ancients. The 
spirit of moderation, as Montesquieu emphasizes in 
chapter 1, is intimately connected with the realization 
that “liberty” or “security” is the true goal. Or in other 
words, the moderation of the legislator is the same 
as that of the “moderate” regimes. As w'e know' from 
Book XIX, this goal requires not merely the tolerating 
but even the fostering of certain kinds of vice. What 
the classics tolerated as a necessary evil, Montesquieu 
w'clcomes as a good in itself. Mere in chapter 1 he 
imitates Aristotle in speaking of the moral good as 
a mean; but for Aristotle this signified a mean l)etw'een 
tw'o vices, w'hereas for Montesquieu it signifies the 
mediocrity of virtue itself. 
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In addition to this change in general moral orienta¬ 
tion, there are other more particular elements included 
in Montesquieu’s notion of the legislator’s moderation, 
and these are illustrated in the two examples he now 
gives us. In both examples we find something reminis¬ 
cent of the classical spirit and at the same time some¬ 
thing alien to it. The opening example teaches in the 
first place that the legislator should measure every par¬ 
ticular improvement in its relation to his overall goal. 
With this sound advice the classics of course w ould 
have agreed. But Montesquieu goes further. His 
example is judicial procedure—a practice directly 
aimed at securing the liberty of the citizens. The 
sound general advice takes on a special significance. 
Montesquieu implies that the legislator should keep 
in the foreground the fact that his aim is providing 
the citizens w ith a sphere of private liberty and that 
therefore he must avoid pushing the means to this 
protected sphere so far as to invade and destroy it. 
The aim of government is in a sense simply letting 
the citizens alone. Governmental restraint or modera¬ 
tion is not just a response to the intractable complexity 
of politics; it is a part of the goal itself. 

Through the second example, in chapter 2, Montes¬ 
quieu shows that “moderation” includes a certain mel¬ 
lowness, softness, or humanity. Legal penalties should 
avoid becoming “atrocities.” The difference between 
Montesquieu and the classics here is one of emphasis. 
He manifests a greater concern for the physical dis¬ 
comfort and the fears of the citizens. It is no accident 
that his example of “the cruelest law s” is draw n from 
antiquity. 

After this discussion of moderation Montesquieu 
takes up wTat he, follow ing the tradition, calls “pru- 
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dence” (XXIX 5, 7)—the capacity to adapt goals to 
particular circumstances. The key circumstance to be 
considered is the nature of the regime for which the 
laws are to be given; the legislator must adapt his 
general understanding of the needs to be satisfied to 
the way those needs appear in his own political order 
(chapter 3). And the circumstances to be considered 
include not only the preexisting ones, but the very 
law to be instituted. The legislator must reflect on 
how the law will change the circumstances; he must 
try to foresee the indirect as well as the direct effects 
of a law (chapters 4-5). 

We have seen that there can be no law' or strict 
rules for the guidance of political societies beyond the 
minimal law' of nature. This means that the legislator 
in his adaptation to circumstances must depend on 
experience. Since his own experience is necessarily 
limited, he is led to turn to the experience of other 
lawgivers in other times and places. The study of 
political history is a key part of the statesman’s educa¬ 
tion. It has been a paramount feature of The Spirit 
of the Laws itself. But the same reason that renders 
general rules questionable makes the prescriptive 
character of history questionable: no two situations 
are really alike. Much can be learned from political 
history, but only if it is approached wdth appropriate 
subtlety and precaution. Montesquieu therefore 
devotes a number of chapters to showing by means 
of examples w hat must be taken into consideration 
when comparing tw'o laws, or when investigating the 
applicability of any former law' to new' circumstances. 

I hese lessons serve at the same time to show' through 
concrete instances the variety of factors w'hich go 
together to give a law' its character and effect. 
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In order truly to understand a law, we must know 
the precise difficulty it was intended to solve (XXIX 
6); the wording of the law, or its precise mechanism 
(XXIX 7); the “motive” of the lawgiver, including the 
deeply held opinions and beliefs of the people to which 
the lawgiver responds (XXIX 8-10, 13); the connec¬ 
tion of the law with other laws (XXIX II, 14); and, 
in criminal law, the relation of the law to its penalties 
and to the penalties instituted by other laws (XXIX 
12). A difference in any of these respects between 
two laws or situations may make them differ entirely. 
On the other hand, similarity in all these respects, 
or in those which are most relevant, makes laws and 
situations similar even if they appear otherwise (XXIX 
10). 

After having shown the comple.x considerations 
required in order to understand each situation requir¬ 
ing a law% Montesquieu turns to a discussion of the 
principles of style, tone, and form which should 
govern the actual composition of law^ Here w'e gain 
an understanding of the full magnitude of the problem 
confronting the law'giver. For while his deliberations 
about what law^ is best for the given situation must 
be complex, wide-ranging, adaptive, and subtle, the 
law^ itself cannot explicitly reflect any of this subtlety. 
Law must be concise, simple, and clear, possessing 
as few qualifications and being as little subject to 
change as possible. In addition, it should usually be 
given without reasons or explanations, and it ought 
ahvays to be naive, or “innocent” (XXIX 16). The 
nature of law^ is to be ahvays a crude, oversimplified, 
and inaccurate reflection of reality, and the lawgiver 
must know' how' to speak in this kind of language. 

Men living together in a political community 
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require such distortion or reshaping of the human real¬ 
ity because all men lack the time, and almost all lack 
the intelligence, to carry out or even to follow the 
complicated reflections of the lawgiver. The vast 
majority of men would only be confused by hearing 
the reasons that stand behind laws. In their simplicity, 
most men identify the good and true with the uniform; 
“There are certain ideas of uniformity which . . . 
infallibly captivate [frappent] little minds” (XXIX 18). 
Men are to the legislator like children: the laws “are 
not at all an art of logic, but the simple reason of 
a father of a family” (XXIX 16). Law' must for this 
reason be not only simple but also in conformity w ith 
the moral prejudices, “the ideas of honor, morality, 
and religion,” of the people for w hich it is enacted. 
Any attempt to change those prejudices must be \'ery 
gradual and go almost unnoticed. 


Men hold prodigiously to their law s and to their 
customs; these make the happiness of each nation; 
it is rare that they are changed without great 
upheavals and a great spilling of blood, as the 
history of all countries makes evident. (XX\d 
23) 


The lawgiver’s task is to make the best compromise 
possible between the true comple.xity of things and 
the simplicity of men’s understanding. Legislation 
requires a “genius” (XXIX 16, 18; Preface), a mind 
wTich combines the subtlest eye for detail, the nicest 
and most learned judgment, the most intricate and 
sophisticated moral sensibility, w'ith the capacity for 
the simplest, clearest, and most naixe expression. 

Montesquieu began Book XXLX with a discussion 
of the \'irtue of the legislator; he concludes w'ith a 
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discussion of the vices most tempting to the legislator. 
Exemplifying the spirit of moderation, Montesquieu 
leaves as the last and strongest impression on the 
reader a w aYning against w hat is most difficult to avoid 
rather than encouragement about w'hat is most to be 
hoped for. 

The first vice is one whose likelihood is increased 
by the universality of law' itself: the tempting attrac¬ 
tion the law giver may find in “certain ideas of unifor¬ 
mity.” I'he danger Montesquieu speaks of here is not 
so much the possibility of misapprehending the 
heterogeneity of man and things. It is rather the mis¬ 
taken belief that one can or ought to oxcrcome or at 
least ignore that heterogeneity in imposing uniform 
law's. A nation may embrace many individuals, or 
several peoples, w ho have different ways of life. Here 
at the conclusion of the book on legislation, Montes¬ 
quieu returns to the theme that appeared in his discus¬ 
sion of the French way of life: in creating security 
and comfort the legislator must as much as possible 
avoid the suppression of the natural diversity w hich 
has developed among men and peoples. In order to 
achieve this goal, the legislator may even have to create 
different laws for different groups w'ithin the nation: 
“When the citizens follow' the laws, w hy is it impor¬ 
tant that they all follow' the same laws?” (XXIX 18). 

I'his individuality natural to man is reflected in the 
legislator himself, and gives rise to the other very 
tempting vice of legislation, d he individual humanity 
of the legislator always creates in him certain unique, 
personal passions and prejudices w'hich tend to gi\'e 
a bias to all his thought. Xo man is free of some such 
personal weakness; Montesquieu indicates its ines- 
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capability by taking examples from the most rational 
and objective of all legislators, the philosopher- 
legislator (Aristotle, Plato, Machiavelli, More, Har¬ 
rington): “The laws encounter always the passions and 
prejudices of the legislator. Sometimes the latter pass 
through the laws and only tincture them; sometimes 
they stay and are incorporated” (XXIX 19). It would 
seem that the best that can be hoped for is that the 
legislator be aware of this weakness and try to take 
steps to counterbalance it. 

By using as his examples in the concluding chapter 
“On Legislators” only political philosophers, Montes¬ 
quieu, as we have seen, blurs the distinction between 
philosopher and legislator and thereby points to the 
new politicized understanding of philosophy implied 
in his allusions to his own activity. But at the same 
time that he indicates the intimate connection between 
philosophy and legislation, Montesquieu reveals by 
his rather exaggerated attack on the objectivity and 
motives of some of the outstanding previous political 
philosophers (XXIX 19) a certain distrust of 
philosophy and theory in general. He implies that the 
philosophers have been abstract and have lacked objec¬ 
tivity because they have been insufficiently aware of 
the limitations inherent in all theorizing. VWis attack, 
like so many other elements of Montesquieu’s thought, 
foreshadows Burke. But unlike Burke, Montesquieu’s 
distrust of abstract reason does not lead him to part 
company with theory in general. I le continues to 
believe in the importance of the legislator, and the 
legislator is not necessarily limited to making laws for 
“his own” nation (XXIX 16). I he need for legislators 
who are prepared for all possible circumstances in all 
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nations will require theoretical speculation, but theory 
ot a new kind. His attack on the philosophers, like 
the remarks on the tempting vice of uniformity, is 
intended as a warning which will lead to a reform 
of philosophy and legislation. 

The legislator’s theoretical knowledge must be 
accompanied by a know'ledge of the variety of par¬ 
ticular national characters and above all of the “general 
spirit” of the people for whom he gives laws. It is this 
kind of know ledge w hich is the antidote to all errors 
of abstraction. It is to be derived from a study of 
the history of peoples. “ l o transport into long-ago 
centuries all the ideas of the century in w hich one 
lives, that is the most fertile source of error” (XXX 
14). 

Fhe need for the study of history seems to be part 
of the reason for the books which form the background 
or context for the book on legislation (XXVIl- 
XXVlll; XXX-XXXl). We have of course taken 
some liberty w'ith the true order of The Spirit of the 
Laws in our interpretation of Book XXIX as the 
immediate sequel to Book XXVI. In fact. Book XXIX 
is inserted in the middle of four books, one giving 
an historical analysis of the laws of inheritance in 
Rome and three others giving a lengthy and detailed 
analysis of the origins of the laws of France. From 
the title page of The Spirit of the Laws w c are led to 
think that these books are “additions,” or appendices 
of a kind, to The Spirit of the Laws itself. But the fact 
that Book XXIX is placed in their midst, together 
w'ith Montesquieu's assertion that he “would have 
believed that there was an imperfection in the work” 
if he had not added the material in Books XXX and 
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XXXI (cf. XXX 1), indicates they have a far greater 
importance than the typical appendix. 

And we can now recognize a principal reason for 
their importance. These books serve as examples of 
the kind of research necessary for the lawgiver to 
undertake. That this is indeed the principal reason 
for Book XXVII seems indicated by a passage which 
Montesquieu originally wrote as an introduction to 
Book XXVII but which he later removed.^ Montes¬ 
quieu’s teaching about the influence of the “general 
spirit of a nation” is complemented by these examples 
of the method of learning the general spirit. By his 
use of minute historical research here and throughout 
The Spirit of the Laws, Montesquieu encourages and 
implicitly calls for a widespread cultivation of scien¬ 
tific history as the indispensable aid to wise legislation. 

As we have indicated in our remarks on Book XIX, 
the historical studies which conclude The Spirit of the 
Laws make crystal clear the fundamentally political 
rather than sociological character of the “general spirit 
of a nation.” 1 he historical study Montesquieu pre¬ 
sents is a study of political, rather than economic, 
social, or intellectual history.** It is true that he 
emphasizes the development of political institutions 
rather than the deeds of individuals; but where deeds 
of individuals become decisive for institutional 
development, he does not hesitate to focus on them 
(cf. XXVII at the beginning; XXVIII 29, 37-39, 42; 
XXXI 1, 3, 11, 18-23). Indeed, Montesquieu’s ap¬ 
proach to history seems in part merely a return from 
the chronicles of the Middle Ages and the Christian 
approach to history represented by Bossuet, to the 
sober political-constitutional history epitomized in 
Aristotle’s Constitution of Athens. 
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But Montesquieu goes beyond Aristotle in estimat¬ 
ing the formative power of a nation’s past political 
history. This is one reason for the fact that whereas 
Montesquieu makes his examples of historical research 
a part of his treatise on politics in general, the Constitu¬ 
tion of Athens is not even an appendix to the Politics. 
The other reason for this difference is that Montes¬ 
quieu is, as we ha\'e emphasized, much more intent 
on improving contemporary political life than is Aris¬ 
totle. Alontesquicu’s extensive treatment of the early 
history of the French “constitution” is therefore con¬ 
siderably more than an example of the historical study 
required for legislation in general; this particular his¬ 
torical study has a direct connection with Montes¬ 
quieu’s plans or hopes for French reform.^ And as 
we have seen, his hopes for French reform are at the 
core of his political project as a w hole (see chapter 
7 above, page 215ff.). 

Montesquieu begins his study of the roots of the 
French general spirit w'ith a book devoted to the origin 
and development of civil law' (XXVIII). We remember 
that in Book XII he seemed more insistent on the 
necessity and possibility of other nations imitating the 
libertarian spirit of English civil law' than he was on 
their imitation of the English constitution. Since Book 
XII w'e have learned of the limits to any such imitation 
imposed by the general spirit peculiar to each nation. 
But now Montesquieu tries to show^ that the formative 
early history of civil law' in France (and in northern 
Europe in general) reveals a closer similarity to English 
civil law' than might appear from an examination of 
the contemporary situation only. Fhis fact w'as adum¬ 
brated in Montesquieu’s portrayal in Book XVIII of 
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the earliest French history, w ith its spirit of indepen¬ 
dence and freedom. Now' he show s the considerable 
extent to w hich this spirit was maintained through 
the later centuries of the development of the nation. 

The civil law' brought by the Salic Franks who 
invaded Gaul, and revised by their ‘‘sages,” combined 
an “admirable simplicity,” a “natural candor,” and a 
“judiciousness” with a great respect for the honor, 
independence, and safety of each individual. There 
were no painful or “afflictive” penalties—all w^ere 
monetary. At least among the Salic Franks, there w as 
originally no trial by combat and no “negative proofs” 
by holy oath (XXVdll 1, 2, 13, 14). Above all, Mon¬ 
tesquieu says that originally “among the Germans, in 
contrast to all other peoples, justice w'as rendered in 
order to protect the criminal against the one he had 
offended” (XXX 20). It w as precisely the w'arlike and 
ferocious nature of these men that forced them to 
create a legal system protective of the criminal w'hile 
giving satisfaction to the victim of the criminal. For 
if the legal system failed to do either of these things 
wx41, the individuals were all too w illing to resort to 
private w^ar. 

Fhere are two pow'erful legal influences w'hich have 
from the beginning threatened the free civil procedure 
that stems from the Germans: the church, wflth its 
canon law', and Roman huv. Montesquieu tries to 
show the tension that has existed and still exists 
betw'een these kinds of huv and the original spirit of 
h'rench law', while at the same time attempting to 
resuscitate and make more respectable that original 
spirit. 

Fhe danger of the influence of church law is only 
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another example of the danger of Christianity in 
general. Church law tends to demand too much of 
men and relies too heavily on divine sanction or sup¬ 
port (cf. Xri 4-6; XXIV 7, 14-15; XXVI 9-12 with 
XXVIll 1, 13-14). Montesquieu shows that the origi¬ 
nal “character” and, as a consequence, the civil law 
of the Germans who settled France, as opposed to 
that of the Visigoths w^ho settled Spain and Italy, 
remained fundamentally independent of the clergy’s 
influence (XX\dlI 1, 3, 4). Fhe fact that the ancient 
spirit of the laws wms not prcscrxcd among the 
\dsigoths who occupied Spain is one of the chief 
causes of the abuses that arose during the Inquisition: 

Fhe Visigoth kings refounded the law's and had 
them refounded by the clergy. The bishops had 
an immense authority at the court of the \dsigoth 
kings. . . . \W ow e to the code of the Visigoths 
all the maxims, all the principles, and all the 
view's of today’s Inquisition; and the monks only 
had to copy, to use against the Jews, the laws 
made in those early days by the bishops. 
(XXVIH 1; cf. XXVI 10-12) 

But despite the French freedom from direct legal con¬ 
trol by the clergy, the pernicious influence of church 
law' gradually made itself felt. Fhe church w'as able 
to introduce the legal practice of defending oneself 
in any civil dispute by means of an evangelical oath 
sworn in a church. Once such an oath was sw'orn, 
it could not be challenged. Fhis practice, convenient 
to all malefactors, spread quickly: “d'he ecclesiastics 
w ere pleased to see that, in all secular affairs, recourse 
was had to the churches” (XXVII 18). In reaction 
to this there arose the practice previously used only 


28^ 


• 


Chapter Nine 

by the non-Salic Franks (and only sparingly by them): 
trial by combat. I'he only way an evangelical oath 
could be challenged was by a test of endurance—com¬ 
bat, boiling water, fire, and so on—which seemed to 
give proof of veracity to God himself (XXVIII 14, 
17, 18): “The law of combat was a natural conse¬ 
quence, and the remedy” (XXVIII 14). The Franks 
themselves adopted this barbaric and irrational usage 
only with reluctance: “It wasn’t known wTat to do. 
The negative proof had its inconveniences, and so did 
proof by combat” (XXVIII 18). The barbarization of 
Frankish law' w as a result of the pernicious effect of 
church law'. And the settling of all judicial disputes 
by combat was “the principal cause” which, w'hen 
added to illiteracy and dispersion of the populace, 
brought about the “loss” of the ancient Prankish law 
(XXVIII 19; cf. 9-12). Civil law' decayed into a mere 
code of regulations for duelling. 

Nevertheless, w'hat survived of the judicious and 
free spirit of Frankish law' made the institution of trial 
by combat less irrational than might be thought. Fhe 
regulations w'ere attentive to the honor and “rights” 
of the combatants; for e.xample, care w as taken to pro¬ 
tect those incapable of fighting. Besides, the institution 
w'as not w holly ill-suited to the fair settlement of dis¬ 
putes and punishments of crime in a w arrior-nation 
w here cow'ardice w'as the root of most vice. Montes¬ 
quieu paints a picture of the liberal spirit of Frankish 
law' struggling valiantly through the centuries to over¬ 
come the irrationality and tyranny of Christian 
inlluence (XXVlll 17). 

The development and refinement of the civil law 
based on trial by combat continued down through the 
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centuries until the epoch of St. Louis, who did his 
best to abolish the system and reinvigorate Roman 
law as represented by the newly recovered Institutes 
of Justinian. The result was a melange of Roman law, 
local customary law, and the remnants of the ancient 
Frankish law. Montesquieu speaks of St. Louis’s work 
as a “chef-d’oeuvre of legislation” (XXVIII 29). By 
this he refers as much to St. Louis’s method of 
introducing the new ways as to the new ways them¬ 
selves; 

I le did away w'ith the evil by making the good 
felt. ... To invite, wTen it is not necessary to 
constrain, to conduct, wTen it is not necessary 
to command, this is the supreme ability. 
(XXVIII 38; also 39) 

St. Louis tried to show^ the w ay to a more reasonable 
kind of civil law^ He w as partially successful: although 
“the judicial forms introduced by St. Louis ceased 
to be used,” the law' based on combat gradually disap¬ 
peared, the influence of Roman law spread, and the 
codification and rationalization of local customary law' 
brought more order into French law' as a whole. It 
is this mixture of Roman law, canon law', and codified 
local customary law' w hich has ever since constituted 
French civil law. 

Unfortunately, the introduction of Roman law' pre¬ 
vented a full reinvigoration or preservation of the 
liberal spirit of Frankish law'. “Roman law'” meant the 
law' of the empire, not the law' of the republic (XXVIII 
38). This imperial law' lacked some of the key 
safeguards for liberty and honor which were present 
in German law'. Judicial process ceased to be public 


Chapter Nine 

and became secret (XXVIII 34). Roman law lacked 
any provision for trial by a jury of peers (referees in 
the procedure of trial by combat). This, combined 
with the complicated, dull, and technical character 
of* the Roman law, led to the gradual disappearance 
of trial by peers (XXVIII 27, 42^3), and finally to 
the loss of control over the judiciary by the local 
nobles. A centralized “Parlement,” composed of men 
appointed by the king, at first from the nobles but 
eventually from the bourgeoisie, became the final 
court of appeal and the supervisor of the court system 
(XXVIII 39, 41). Centralization went hand in hand 
with Romanization (XXVIII 42-43). 

At the same time, the renascence of Roman law 
was connected with a strengthening of the influence 
of canon law. Canon law had from the beginning 
retained much of Roman law. The ecclesiastics 
“received no prejudice from it, and it was moreover 
convenient for them, since it was the work of Christian 
emperors” (XXVllI 4; cf. 6, 11). So, “in abandoning 
the established judicial forms, those of the canon law 
were adopted rather than those of Roman law,” for 
“one had always before one’s eyes the clerical tribunes 
. . . and one knew of no tribunal which followed the 
forms of Roman law” (XXVI11 40). Fhere resulted 
a new struggle, a new “flux and reflux of ecclesiastical 
and lay jurisdiction,” which, fortunately for France, 
led to the victory or predominance of the lay judiciary 
headed by the Parlement (XXVIII 14). Still, al¬ 
though the Parlement dispensed with the worst 
“abuses” introduced by a “murky ignorance,” it had 
“adopted in its form of proceeding everything that 
was good and useful in the procedure of the clerical 
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tribunals” (XXVIII 41). The indirect influence of 
canon law remained strong. 

The influential combination of canon and Roman 
law was generally more reasonable than either the 
canon law- itself or the preexisting system of trial by 
combat. But it was not unqualifiedly so, for it was in 
many cases inapplicable to circumstances in France. 
In the book on legislation, which immediately follows 
the book on French civil law, Montesquieu reveals 
by examples a particular concern with the limited 
applicability in France of many Roman laws and 
usages (XXIX 6, 8, 10, 12, 14, 16, 17). This same 
concern may be part of the reason for Book XXYlVs 
discussion of the unique spirit of certain Roman civil 
laws. Not only is Roman law unreasonable because 
to some extent inapplicable, but the fact that it con¬ 
tradicts or overlaps w'hat has been preserved of Frank¬ 
ish customary law^ means that it has introduced into 
French law^ an unfortunate excess of complication and 
formalities. Montesquieu has a principal character in 
the Persian Letters say of the influence of Roman law' 
in France: 

This abundance of law s adopted and, so to speak, 
naturalized, is so great that it w eighs dow n both 
justice and the judges. . . . These foreign laws 
have introduced formalities of w hich the excess 
is the shame of human reason. (Letter no. 100; 
cf. no. 129) 

It is partly this difficulty w'hich Montesquieu has in 
mind in the example he gives at the beginning of the 
next book (XXIX 1). 

Fhe prudently sul)dued suggestion of .Montes- 
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quieii’s historical study is the possibility and necessity 
of a rather thoroughgoing revision of French civil law 
which would return to the original spirit of the laws 
of the Franks and oppose the later accretions of canon 
and Roman law. The revision should follow the 
methods of the highly praised St. Louis, who “invited 
rather than constrained” by giving “an example which 
could be followed” rather than a “general law.” Mon¬ 
tesquieu implies that the change should be slow, and 
carried out by means of the gradual introduction of 
new practices: 

When one sees in one’s tribunals ... a manner 
of proceeding more natural, more reasonable, 
more in conformity to morality, religion, public 
tranquility, the safety of person and property, 
one adopts it and abandons the other. (XXVIII 
38) 

Montesquieu himself has followed the procedure of 
St. Louis. Without insisting on innovation, he has 
presented in Book XII a glowing picture of the English 
civil law, and here in Book XXVIII he has demon¬ 
strated the kinship between that civil law and the 
deepest spirit of “our” f rench civil law. An introduc¬ 
tion of some kind of imitation of the English civil 
usages will be made possible not only through the 
softening and humanizing effects of the spread of com¬ 
merce, but also by recurring to the true foundations 
of the present legal system, a practice accepted as a 
natural, legal procedure. In addition, by his elabora¬ 
tion of the importance of the general spirit of a nation, 
Montesquieu has given theoretical foundation for such 
a use of early history. Montesquieu does not, how- 
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ever, simply identify the old with the prescriptive. 
Legal reform must be based on “our own” history, 
but we are to be discriminating about “our own”; we 
are to be guided by “our own” insofar as it is “good.” 
We are to effect a meeting of our own and the good. 
Our history is prescriptive insofar as it conduces to 
liberty. Montesquieu never suggests a simple return 
to barbarian civil law: after all, the barbarians lacked 
commerce and therefore all civil procedures necessary 
to commerce. He rather shows that much of the 
“spirit” of ancient custom is “admirable” and therefore 
is to be imitated and honored. This same posture 
characterizes his approach to the origins and develop¬ 
ment of the “constitution” or “political law” of France. 

Montesquieu’s intimations about constitutional 
reform in France are both more momentous and more 
dangerous than his intimations about reform of civil 
law. For in raising the question of political reform, 
he challenges the foundations of the highest earthly 
powers.® Just as the historical study in Book XXVIII 
reinforced and expanded the implications of his earlier 
discussion of civil law in Book XII, so the historical 
study in the concluding two books enlarges on the 
even more cautious indications about French political 
reform given before now. In order to understand what 
Montesquieu is about in Books XXX-XXXI, it is 
therefore necessary to summarize briefly these earlier 
indications. 

In the early books of The Spirit of the Laws Montes¬ 
quieu showed that the moderate character of the 
French monarchy was due to the structural balance 
of intermediary powers and the proud passion of 
honor which animated that structure. Both these cru- 
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cial elements require above all the independence of 
the nobility. In Book XVIII Montesquieu indicated 
that these elements find their source in the impetus 
to freedom which was given in the original days of 
France by the climate and terrain, which shaped men 
of warlike and proud temper who lived in free and 
independent “republics.” Finally, we learned from 
Book XIX that this fierce spirit has been to some 
degree softened and transformed into a kind of vanity 
that fosters a sweet, pleasing civilization, and that this 
transformed version of the original spirit is conducive 
to the spread of commerce, with its security, human¬ 
ity, and prosperity. 

From all this we have gathered that Montesquieu’s 
intention w'ith regard to France in particular is 
threefold. First, he wishes to preserve the balance of 
powers and principle of honor that makes the nation 
“moderate.” Second, he wants to preserve the charms 
of the French \\ ay of life, the tone set by the leisured 
aristocracy. Third, he wishes to e.xtend the beneficent 
influence of commerce through a type of commerce 
that is in harmony with and dependent on that tasteful 
aristocratic tone; he hopes to persuade the French to 
move toward the imitation of English commercial poli¬ 
tics within a French conte.xt. .Ml three of these aims 
go together and assist one another. But the first is 
the absolute prerequisite for the latter two, and 
indeed, for any decent political order in krance. As 
we have remarked, Montesquieu has indicated cau¬ 
tiously but unmistakably that this most basic structure 
and principle is threatened by the tendency to cen¬ 
tralized despotism in f ranco. It can therefore be said 
that equally urgent, although perhaps not as important 
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in the long run as the spread of eommerce, is a rein- 
vigoration in France of the now disappearing structure 
and principle of monarchy. It is to such a reinvigora- 
tion that Montesquieu hopes to contribute in the two 
concluding books, by taking up again the account of 
the development of the general spirit begun in Book 
XVIII and showing how the original spirit of indepen¬ 
dence and balance of powers maintained and even 
improved itself through centuries of French history 
(cf. VI 10). Montesquieu demonstrates that the politi¬ 
cal liberty of the original “republics” was a feature 
not only of the origins but of much of the subsequent 
formative history of France. 

Although these books are a continuation of w hat 
w^as said in Book XVIIl, it would have been improper 
for Montesquieu to include them as part of that earlier 
book. For there he was concerned w’ith developing 
fully the problem of how^ the security and comfort 
found in England could be brought to the rest of 
Europe through the spread of commerce. His brief 
sketch of the origins of the French spirit w as sufficient 
for his purposes there; a longer discussion aimed at 
the more pressing but ultimately less momentous 
problem of reviving the balance of powers w ould not 
have been germane. Besides, the “mortally boring” 
(XXX 15) historical detail which Montesquieu thinks 
necessary w ould have interrupted the argument. Such 
detail is better left to a kind of appendi.x—not to men¬ 
tion that it is safer to relegate to a seeming appendix 
the discussion w hich comes closest to casting doubt 
on the legitimacy of some features of the reigning 
political order. 

In order to grasp the full significance of Montes- 
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qiiieu’s argument in these concluding books, it is 
necessary to have some, .understanding of the great 
though muted constitutional debate which was in 
progress when The Spirit of the Laws appeared. Ever 
since the suppression of the Fronde, that last open 
attempt by the nobles to reassert their traditional 
power against the encroachments of the monarch, 
there had been growling in France an intellectual 
movement fostered by the nobles which attempted to 
show by historical-legal research the illegitimacy of 
centralized monarchical power. Despite public sup¬ 
pression of all such studies, unpublished manuscripts 
circulated and served as a kind of rallying device for 
underground aristocratic politicking. During the 
relaxation of censorship following the death of Louis 
XIV, some of these manuscripts began to appear in 
published form. The highpoint prior to Montesquieu 
w'as Boulainvilliers’ Mh?wires historiqiies siir Lancien 
gouvernment de France (published in 1727; see XXX 
10, 25). 

In response to this movement, apologists of the 
monarchy issued their own historical researches. 
Fhese culminated in the wx)rk “of great art,” repre¬ 
senting the “endless erudition” of “that great man,” 
the Abbe Dubos: Histoire critique de L'etablissment de la 
monarchie franqaise dans les Gatiles (published in 1734; 
see XXVm 3; XXX 10, 23-25).^ It is this subdued 
but profoundly influential dispute wTich Montesquieu 
explicitly takes up and transforms (XXX 10). 

VVe are indebted to Carcassonne for prov iding some 
important details of the opposing positions w hich arc 
not made clear by Montesquieu himself. Boulainvil- 
liers, in his w'ish to estal)lish the precedence of the 
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nobility, started from the claim that the Franks 
entered Gaul as conquerors and at that time perma¬ 
nently enslaved the inhabitants (XXX 5, 10). Begin¬ 
ning from the conquest, all Franks belonged to a single, 
racially distinct ruling caste. This caste developed 
directly into the feudal landholding aristocracy, the 
forefathers of the modern nobility of the sword. The 
nobility is therefore not only of a superior class but 
of a purer racial stock than the bourgeoisie. The 
monarch was originally and by right only first among 
equals, elected by his fellow conquerors and acting 
only as chief administrator. The democratic 
assemblies of the Frankish nobles, the origin of the 
present Parlement, shared national rule with their 
elected chief. The aristocratic title to land arose from 
the original conquest and appropriation by the 
forefathers of the nobles and is in no way derivative 
from the monarchy (XXX 5). 

The gradual deprivation of the equal political 
authority of the nobles and of their independent title 
to land was a result of a policy of deceit and usurpation 
carried out by the successors of Charlemagne. The 
monarchs illegitimately raised the power of the bour¬ 
geoisie and freedmen in order to combat the power 
of the nobles. The Parlement, which rightfully is an 
institution of nobles, was transformed into an institu¬ 
tion of the “nobility of the robe,” the magisterial nobil¬ 
ity artificially created by royal appointment of men 
from the Third Estate. These men were and still are 
merely the creatures and tools of the monarch.® 

The .\bbe Dubos, more erudite and subtle but less 
candid than Boulainvilliers, drew from a more 
thorough study of the evidence conclusions e.xactly 
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contrary. There was no original conquest in France 
(XXX 24). After generations of gradual intermingling, 
the Franks were practically assimilated with the 
Romans and Gauls; they became polished and 
civilized, lost their barbarian freedom, and adopted 
Roman law. They were “the best friends of the 
Romans” (XXVIII 3). The Frankish king Clovis was 
made viceroy by the emperor when the empire became 
too weak to preserve its control over Gaul (XXX 24). 
Clovis, the first king, replaced the emperor by right 
and by custom. The Frankish people was no more 
privileged than the other peoples subject to the king 
(XXX 12-25). The nobility arose through grants given 
by the king; by right all title to land is derivativ^e from 
the monarch (XXX 12). Although the monarch may 
have consulted advisors among the nobles, his author¬ 
ity was virtually independent (XXX 14-15, 17). On 
the other hand, the cities derived from Roman law 
a certain degree of local autonomy; the bourgeoisie 
has always been at least as independent as the nobility. 

The usurpation was on the part of the nobles, who 
in the centuries following the reign of Clovis took 
advantage of weak kings and a general decay of law 
to wrest illegitimate autonomous power from the 
central authority and from the shrunken bourgeois 
class (XXX 14, 15). I'he modern renascence of the 
power of the monarch and a “nobility of the robe” 
chosen from the bourgeoisie is a return to ancient 
legitimacy.^ 

.Montesquieu elevates the scholarly character of this 
dispute by calling for and carrying out a meticulous 
and objective research into the available legal docu¬ 
ments and original contemporary accounts. What 
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results is a more sober and far more solidly based 
version of Boulainvilliers’ thesis. Montesquieu agrees 
with Boulainvilliers on the fundamental point: France 
originated in a bloody conquest, not a peaceful coop¬ 
eration between Germans and Romans (XXVIII 3; 
XXX 12). “This point once marked, it is easy to see 
that the whole system of Abbe Dubos falls apart” 
(XXX 24), for Roman law and the political order 
derivative from that order were victims of this con¬ 
quest. The authority of king and nobles is then 
derived from their roles in the German political order. 
The noble class of Franks finds its source in the com¬ 
panions of the warlord-kings (XXX 3, 25); they gained 
their landed fiefs as payment for their freely given 
services in war (XXX 3, 4, 12). These nobles gained, 
along with the land, local sovereignty—an indepen¬ 
dent power of taxation and independent judicial 
authority (XXX 12-13, 15, 18, 20, 22). They sat with 
the bishops in a national assembly which shared power 
w ith the king (XX\ III 9). 

On the other hand, “Boulainvilliers has missed the 
capital point of his system: he has not at all proved 
that the Franks made a general regulation wTich put 
the Romans in a kind of slavery” (XXX 11). After 
the horror of the original conquest, there w'as a resto¬ 
ration of order, and the conquered peoples were 
allow'ed and encouraged to abandon their Roman law- 
and become members of the German nations, subject 
to German law (XXVIII 2, 4; XXX 5, 11). Cities 
retained the autonomy derived from Roman law' 
(XXX 11). In short, the Third Fstate w as not debased. 

In addition, from the very beginning in Germany 
the monarchy w as of considerable importance and 
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power. The royal family was hereditary, the new king 
being chosen from among the eligible sons of the 
deceased king by his noble companions in war (XXXI 
16-17). The fiefs were grants by the king, although 
in payment of debts; these grants were not at first 
inalienable (XXX 3, 4, 12). Finally, the king ruled 
directly over the numerous “free men” throughout the 
kingdom who were not serfs of the nobles. There 
existed ev'erywhere parallel systems of feudal and 
“political,” or royal, rule (XXX 18; XXI 7, 8, 24, 
28). 

Montesquieu then transforms the historical basis of 
the dispute by show ing that the theme of French his¬ 
tory is neither the supremacy of the king nor the total 
independence of the nobles. Boulainvilliers and 
Dubos, he says, “each created a system, the first of 
wTich seems to be a conspiracy against the 7 bird 
Estate, and the second of wTich a conspiracy against 
the nobility” (XXX 10). In fact, the spirit of French 
history is a continuing struggle, a more or less bal¬ 
anced competition betw'cen king, nobles, and a third 
pow er, that of the clergy. .\t various times the struggle 
has become uneven and the nation has suffered; but 
the greatest epochs, above all the epoch of Char¬ 
lemagne, have been characterized by “such a tempera¬ 
ment in the orders of the state, that they w ere counter¬ 
balanced, and he [the king] remained the master” 
(XXXI 18; cf. 21, 24; XXVlll 41; XXX 1; and espe¬ 
cially XI 8). Montesquieu recognizes that Boulainvil¬ 
liers’ instinct is correct; at the present time the greatest 
danger to this balance is the eclipse of the nobility 
by the monarch. But Boulainvilliers’ “noble simplic¬ 
ity” has led him to distort the full truth for the sake 
of present need (XXX 10). 
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Even more important, Montesquieu transforms the 
overall meaning of the dispute by giving a new 
theoretical significance to French history. What had 
been a legalistic quarrel about precedent and legiti¬ 
macy, a quarrel which to some extent merely served 
as a mask for the rallying of dissident opinion, takes 
on new dimensions in the light of Montesquieu’s 
teaching about the importance of the “general spirit 
of a nation.” Early French history is far more impor¬ 
tant and relevant than either Dubos or Boulainvilliers 
had realized. The study of our history is important 
not so much because w'c may discover the correct titles 
to land and authority; rather from our early history 
we learn of the principles and institutions of govern¬ 
ment, the habits, customs, and usages which are the 
formative source of our second nature, our “manner 
of thinking” as Frenchmen. We become fully con¬ 
scious of what we are and what our potential is by 
our knowledge of what we have been made into by 
our past, especially our most formative earliest past. 

Just as in his discussion of civil law, Montesquieu 
does not imply here that we should simply allow that 
past to prescribe our future. We must reinvigoratc 
and build on what is good in the past; we must oppose 
as best we can what is bad in full knowledge of the 
limits on such opposition. The admirable spirit of 
liberty and independence of those early times went 
hand in hand with a “bloody spirit”; our fathers 
belonged to a “ferocious and barbaric nation”: “these 
princes were murderous, unjust, and cruel because 
the whole nation was so” (XVIII 29; XXI 2). Paradoxi¬ 
cally, respect for our past must go with gratitude for 
our progress away from that past and respect for the 
forces which have created that progress. 1 he balance 
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and separation of powers, and the spirit of individual 
liberty, must be judiciously integrated with the com¬ 
merce, pleasant security, and humanity of the present 
in an attempt to overcome the ferocity and the myths 
of pride and religion which comprise a large part of 
our heritage. 

It is then not only for reasons of prudence that Mon¬ 
tesquieu’s study of early French history does not lead 
directly to recommendations for present reform. The 
general prescription is clear: a revival of the balance 
of powers and spirit of liberty. But one has to put 
this together with Montesquieu’s earlier, scattered dis¬ 
cussions of modern France in order to begin to see 
how the general prescription is to be applied. By this 
study of French history Montesquieu has sharpened 
and made somewhat more convincing his adumbration 
of the fact that the French monarchy has the same 
origin as the much praised English constitution (XI 
6, 8). There is a possibility in France for some kind 
of imitation of England. It would seem that any imita¬ 
tion would have to give much more power to the 
nobles and much less to the Third Estate than is the 
case of England. The injustice and disadvantage of 
practically excluding the commoners from direct par¬ 
ticipation in power would be balanced by the fact that 
Erance would not have to undergo the period of “des¬ 
potism” which England endured in the days of the 
Tudors (XIX 27, p. 580; XII 10, 22; XXVI 3), or 
run the risks which England still does as a result of 
her drastic weakening of the intermediate powers of 
the nobles and clergy (II 4). 

But there are clear indications that Montesquieu 
goes beyond the suggestion of a constitutional system 
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including only the original factions of king, ancient 
nobility, and clergy. Montesquieu is well aware that 
the ancient nobility is unfitted by disposition and 
training for the complexities of modern administra¬ 
tion. It has “a natural ignorance, ... an inattention, 
a contempt for civil government” (11 4). In addition, 
the growth of commerce requires more power and pro¬ 
tection for the bourgeoisie. A4ontesquieu is therefore 
led to give a very important place to the “nobility 
of the robe,” that nobility originally appointed from 
the bourgeoisie by the monarch to carry on most of 
the functions of the judiciary and some of those of 
the administration. The key institution of this “no¬ 
bility of the robe” is the Parlement, above all the Parle- 
ment of Paris, a body which serves as the highest 
court and as the “depository” of the laws, or as a kind 
of reviewer of all laws and administration (11 4; V 
10; XX 22). Montesquieu indicates that it is this class, 
with its training and institutional base, which can 
most directly keep the monarchy in check and main¬ 
tain the crucial separation of the judicial power. At 
the same time, through access to this class by appoint¬ 
ment, especially by appointment combined with 
purchase, the merchants can participate in rule and 
have an incentive to industry: “The acquisition which 
one can make of nobility for the price of money 
encourages the merchants very much” (XX 22; cf. V 
19). 

Yet there is a danger that this nobility of the robe, 
left to itself, will fail to perform a balancing role. 
Insofar as it is merely an extension of the Third Estate 
it lacks a tradition of independence and pride; and 
it may feel its interests are, as they have been tradi- 
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tionally, at least as close to those of the king as to 
those of the old nobility. This fact combined with 
the king’s appointive power threatens to make the 
nobility of the robe his tool. 

The key to independence for the nobility of the 
robe is the strengthening of its connection with the 
old nobility. The old “nobility of the sword” will keep 
alive the principle of honor and independence which 
will seep down and animate the new nobility (see espe¬ 
cially XX 22). To the extent that the old, higher nobil¬ 
ity is accessible, especially through marriage, to the 
most honorable and wealthiest members of the nobil¬ 
ity of the robe, it may to some extent control the 
lower by giving to it its own aspirations and objects 
of emulation. The nobility of the sword can thus con¬ 
tinue to exercise its balancing power indirectly. The 
kinship between old and new nobility will be 
strengthened by, and will itself strengthen, the grow¬ 
ing realization on the part of the bourgeoisie that their 
commerce in France depends on the luxury and 
independence of the old nobility. 

In sum, Montesquieu seems to suggest, without 
going into too many details, that France should move 
toward a constitutional arrangement in which the old 
nobility would participate in the national government 
only indirectly, balancing the monarch’s power 
through its influence on the nobility of the robe. Given 
the fact that the commoners lack direct access to gov¬ 
ernmental power, the old nobility has much less need 
of a separate, protective parliamentary institution such 
as it has in England. The direct governmental role 
of the old nobility would seem in the main to be 
limited to an increased participation in local govern- 
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ment and in a decentralized judiciary (cf. XXVIII 
41)—some vastly diluted version of the original feudal 
power. 

In meditating on Montesquieu’s plans for reform, 
one cannot help being led to wonder whether he satis¬ 
factorily comprehended the forces he sought to shape 
or control. It is of course unfair to blame Montesquieu 
for not preventing the French Revolution. As has been 
indicated, he seems to have fully foreseen such a pos¬ 
sibility; he is surely not to be held responsible for 
the fact that the French nation was too selfish and 
shortsighted to adopt the program he thought was 
needed to forestall the debacle. But one can wonder 
if the advice or project itself is thoroughly sound. 
Montesquieu hoped to create a harmony betvv^een 
what he himself called a “wholly warrior nobility” 
(XX 22) and a commercial bourgeoisie. As we have 
seen, he insisted on prohibiting the nobility from 
engaging in commerce. Yet if the lu.xury-loving nobles 
are to be cut off from the source of the vast new 
wealth, will not a relative as well as an absolute 
impoverishment overtake them? This was a process 
which was well under way in Montesquieu’s own 
time, and he alludes to it (XX 22).^^ According to 
Montesquieu, “when [the nobility of the sword] is 
ruined, it gives place to another which will again serve 
with its capital” (XX 22). We can then look to a con¬ 
tinual replenishment of the nobility of the sword. But 
from where? Can vv^e not expect a slow but sure 
replacement of the old families with families who arise 
through the nobility of the robe from the commercial 
bourgeoisie, and will this not mean the dilution and 
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eventual desuetude of the character of the old nobility? 
And will not the changcof character be hastened by 
the growing national concern with commercial 
acquisitiveness? The reader is compelled to wonder 
whether it will not be the bourgeoisie which will even¬ 
tually give the tone to the aristocracy rather than the 
other way around. It would seem that France must 
inevitably become a wholly bourgeois or commercial 
regime, that it must undergo, at a perhaps accelerated 
pace, all the risks that England ran in the course of 
its development. In the long run, France too seems 
to face the danger of becoming a large nation that 
is “a popular state, or rather a despotic state” (II 4). 

These doubts about Montesquieu’s plans for France 
are more than doubts about his prudence, or about 
one application of his principles. For Montesquieu 
dwells on France; he seems to make of France a kind 
of test of the proposition that it is possible to introduce 
into other European countries government based on 
the principles of modern political philosophy, the 
principles which underlie the English constitution. 

Montesquieu accepted the fundamental modern or 
liberal premise—the idea of a system based on the 
institutional balance and manipulation of competing 
selfish interests, with the w hole nation dominated by 
the desire for security and the commercial spirit of 
acquisitiveness. But more than any other modern 
thinker, Montesquieu felt compelled to emphasize the 
problem of the applicability of that fundamental prem¬ 
ise. 1 le w^as too w ise and too humane to be tempted 
for one moment to trust in the idea that decency and 
security are likely to emerge from the blood and ashes 
of violent revolution, lie attempted to show' how' the 
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egalitarian commercial principles could be actualized 
w ithout such bloody revolution—w ithout obliterating 
the heterogeneity essential for a balance of pow’ers as 
well as for so much of life’s charm, and w'ithout 
uprooting that “general spirit of a nation” that is so 
deeply ingrained in men that it cannot be destroyed 
without a loss of the sense of security and a disappear¬ 
ance of the social bonds that tie men to one another. 

But the difficulties in the Montesquieuian proposal 
for a solution to the political problem in France cast 
doubts on the Montesquieuian solution to the political 
problem in general. One is led to w'ondcr whether 
a political order based predominantly on the passion 
for security or liberty can come into being w ithout 
the impairment of that security—that is, w hether such 
an order is not self-contradictory. W’e today can con¬ 
tinue to hope that Montesquieu’s overestimation of 
the durability of the safeguards to liberty provided 
by the old nobility and the general spirit it sustained 
is made up for by his underestimation of the capacity 
of men, in the English-speaking w'orld at least, to 
replace the balance of class interests w’ith an institu¬ 
tional channelling and balance of the conflicting inter¬ 
ests of a classless popular state. 

.\nd yet, in the long run, is this sufficient? Can 
all the “interests” be “balanced”? May not the suppres¬ 
sion of the decent, aristocratic love of honor and 
individual preeminence leave us unprotected against 
the vicious desire for prestige and the degrading search 
for individuality? Fhis question leads to and is over¬ 
shadowed by a more general question: does not Mon¬ 
tesquieu’s political program, aimed at making life se¬ 
cure, eventually threaten to create a w ay of life no lon- 
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ger lovely or enjoyable enough to be seen as worth 
securing? Is it possible thrat at the root of the practical 
difficulties is the unalterable nature of man, animated 
by needs and longings that cannot be harmonized with 
the desire for security and equality? 

The apparent failure of Montesquieu’s attempt to 
respond to this possibility—his attempt to explain and 
create a solid political foundation for the higher human 
faculties by supplementing the modern understanding 
of nature with a new conception of history—seems 
to foreshadow the failure of his illustrious successors. 
Perhaps then the study of Montesquieu can be only 
the beginning, if the all-important beginning, of our 
enterprise. A relearning of what Montesquieu teaches 
about the necessity for diversity, and the precondi¬ 
tions for the beauty of tasteful diversity, may be only 
the first step in our attempt to solve the problem of 
liberalism. Perhaps the source of that beauty and 
charm must be rethought, not in the light of man’s 
historicity, but in the light of his unchanging capacity 
to know. Phis would lead toward the core of the 
philosophical debate between the ancients and the 
moderns to w hich Montesquieu so clearly directs us. 

The concluding books of The Spirit of the Laws, by 
focusing on k'rance and by compelling one to reflect 
on the requirements of French reform, complete the 
general development of thought w'hich Montesquieu 
has introduced in the work as a w hole. Beginning from 
a consideration of the unixersal principles goxerning 
human nature and the principles of the great alterna- 
ti\'e forms of government, he has moved to a consid¬ 
eration of the particular situation in “this ” country, in 
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“our” time. This progression of thought, completed 
in the last books, exemplifies Montesquieu’s theoreti¬ 
cal innovation. More than any previous thinker, Mon¬ 
tesquieu teaches by precept and by example that polit¬ 
ical philosophy must be presented not only in the form 
of a philosophic treatise but simultaneously in the 
form of a tract for the times. More than any previous 
thinker, Montesquieu teaches that political philosophy 
must become historical philosophy; that it must come 
down to this earth, to this nation here and now, and 
learn how to make all men at home within it. 
Philosophy must learn to look away from the dazzling 
light of eternal or unchanging nature and come to see 
that light only as it appears when dimly reflected in 
the pleasing variety of temporal human things. 


305 


• «» 






NOTES 


Notes to Chapter One 

1. Hanna Pitkin, cd., Representation (New York: Atherton 
Press, 1969), p. 5. 

2. Georg Lukacs, History and Class-Consciousness, trans. Rodney 
Livingstone (Cambridge, Mass.; The MIT Press, 1971), pp. 228- 
29. 


Notes to Chapter Two 

1. Voltaire, “Lois (Esprit de),” Dictionnaire philosophique, ed. 
Perroten (Paris: Fame, 1847), pp. 34-40. Cf. Voltaire, “Dialogue 
entre .\, B, et C stir Grotius, Hobbes et Montesquieu,” Oeuvres 
completes, 13 vols. (Paris; Firmin-Didot, 1876), VI, 670-77. See 
also .\ntoine Destutt de Tracy, Commentary and Review of Montes¬ 
quieu's Spirit of the Laws (Philadelphia; William Duane, 1811), pp. 
1, 143, 146, 197; .Albert Sorel, Montesquieu, trans. M. S. Anderson 
and F. P. .Anderson (Chicago; A. C. McClurg and Co., 1888), 
pp. 15, 91-92; Courtenay Ilbert, Montesquieu (Oxford University 
Press, 1904), pp. 20, 24-25; Joseph Dedieu, Montesquieu (Paris; 
.Alcan, 1913), pp. 37ff., 84—85, 88, 125; Raymond \von, Lesgrands 
doctrines de sociologie historique, 2 vols. (Paris; Centre de documenta¬ 
tion universitaire, Sorbonne, n.d.), 1, 18; Isaiah Berlin, “Montes¬ 
quieu,” Proceedings of the British Academy, XLI (1955), 274; Werner 
Stark, Montesquieu, Pioneer of the Sociology of Knowledge (Toronto; 
Lni\ersity of Toronto Press, 1961), p. xi; Georges Benrekassa, 
Montesquieu (Paris; Presses universitaires de France, 1968), p. 21. 

One of the best-know n exceptions is Barkhausen. But in his 
attempt to show the “obvious” plan of The Spirit of the Laws he 
refuses to see most of the real difficulties, and is therefore of help 
only in some details. See H. Barkhausen, Montesquieu, ses idees 
et ses oeuvres {V2iV\s\ Hachette, 1907), pp. 1, 49, 219ff., 254, 257-63. 

2. Law rence Ixvin, The Political Doctrine of Montesquieu s Esprit 
des Lois: Its Classical Background (New- York: Columbia Uni\'ersity 


SOI 


Notes 

Press, 1936), p. 12; cf. p. 1. See also Stark, pp. 87, 144; Detiieii, 
pp. 3, 119-21, 304-5. 

3. D’Alembert, Oeuvres completes, 5 vols. (Paris; A. r3erlin, 
1821), III, 450-51. Compare David Lowenthal, “Book One of 
the Spirit of the Laws," APSR LI 11 (1959), 485-87. 

4. Works, I, 1228. Cf. Defense of the Spirit of the Laws, I Porks, 
II, 1161. 

5. Defense of the Spirit of the Laws, I Porks, II, 1121. 

6. “Discourse on the Motives Which Ought to Fmcouragc Ls 
toward the Sciences,” H^orks, I, 53. 

7. Defense of the Spirit of the Laws, Works, II, 1136. 

8. Pensks, no. 2097, in Works, I, 1546-47. 

9. Ill)ert, p. 23. Cf. d’Alembert, pp. 452-53; Dcstutt dc I racy, 
p. 144; Sorel, pp. 54-55; Barkhausen, p. 136; Gabriel Loretti, 
“Montesquieu ct le problemc, en France, du bon gouvernement” 
in Actes du Congres Montesquieu (Bordeaux: Imprimerie Delmas, 
1956), p. 225; Ira Wade, The Clandestine Organization and Diffusion 
of Philosophic Ideas in France from 1100 to 1150 (Princeton, N.J.: 
Princeton University Press, 1938). 

10. Hippolyte Taine, The Ancient Regime, trans. John Durand 
(New' York: Henry Holt & Co., 1876), IV i 4, p. 260. 

11. Pensks, nos. 851, 868 in Works, I, 1232, 1237. 

12. Paine, p. 260. 

13. Voltaire, “Dialogue, ” p. 672. 


Notes to Chapter Three 

1. Cf. Hobbes, Leviathan, at the very end. 

2. Cf. Benrekassa, p. 35; Mark W’addicor, Montesquieu and the 
Philosophy of Natural Law (d'he Hague; Martinus Nijhoff, 1970), 
p. 40; Nannerl O. Keohane, “V irtuous Republics and Glorious 
Monarchies: Fwo Models in Montesquieu’s Political Thought, ” 
Political Studies XX (1972), 384, 396. 

3. Defense of the Spirit of the Laws, IPorks, 11, 1124. Cf. “Discourse 
on the C’ause of the F'cho,” P orks, I, esp. 11; “Discourse on the 
Use of the Renal Glands,” IPorks, I, esp. 16—17; “Discourse on 
the Clause of the Heaviness of Bodies,” IPorks, I, 27; “Discourse 
on the Motives Which Ought to l^ncouragc Us l oward the Sci¬ 
ences,” IPorks, 1, esp. 53, 55; “Discourse on Cicero,” P'orks, I, 
94. See also Robert Shackleton, Montesquieu, A Critical Biography 
(London: Oxford University Press, 1961), pp. 25, 60, 258. 


Notes 


4. Cf. Descartes, A'leditations, 111, near the middle. 

5. Cf. Plato Laws 752*, 759*'* and Rousseau, Contrat social, 
111 4, at the end. 

6. It is true that man's intelligence, as opposed to God's, is 
said to be “finite" (p. 234). But this in the context applies to man's 
initial “ignorance" and his capacity for “error" and “forgetting"; 
man's potential know ledge is not said to be less than that of God. 
'Phis is especially true in the case of “the philosophers" and “the 
legislators." 

7. See Defense of the Spirit of the Laws, “Premiere Objection" 
and “Reponse," “Seconde Objection" and “Reponse," li’orks, 11, 
1 122-24. It is helpful to contrast, as Lowcnthal does, Montes¬ 
quieu’s treatment of (lod and law w ith the traditional d'homistic 
treatment. See David Lowcnthal, "\\inMcsc\K\\c\\," History of Politi¬ 
cal Philosophy, etl. Leo Strauss and Joseph Cropsey (Chicago: Rand 
McNally, 1963), p. 470; see also William Mathie, “Montesquieu’s 
Conception of Natural Right” (M.A. thesis. University of 
Chicago, 196.3). 

8. l.owenthal, “Book One, ” p. 487. 

9. This remark makes it obvious that Shackleton is w rong w hen 
he tries to explain Montesquieu’s natural law as “descriptive” but 
not “normative." See Shackleton, pp. 250-5 1, and Benrekassa, 
p. 31. Durkheim recognizes that Montesquieu does not make this 
distinction between “tacts” and “values,” and criticizes him for 
not doing so. But Durkheim is so unshakably convinced of the 
validity of this distinction that, instead of really joining the issue, 
he ascribes Montesquieu’s failure to a “confusion” arising from 
“a throw back to an earlier tradition.” Sec Lmile Durkheim, Mon¬ 
tesquieu et Rousseau (Paris: Marcel Riviere et Cie., 1966), pp. 45ff., 
50ff., 92-94. Durkheim would have profited from a real attempt 
to refute .Montesquieu, for Durkheim's own understanding of the 
issue is .so confused that he claims that social science cannot dis¬ 
pense with the notion of “the nr)rmal form of social life” and 
the concomitant idea that “everything normal is healthy" (p. 35). 
And he later goes so far as to criticize Montesquieu for not includ¬ 
ing the concept of “progress” in his social science (pp. 105-9). 

10. Cf. John I.ocke, Essay Concerning Human Understanding, 11 
xxviii 7-13, and Hobbes's reference to “the old moral 
philosophers” in Leviathan, chap, xi, at the beginning. 

11. See \1 13, 20; X 2, 3; X\’ 7, 12, 17^ XXI\' 6; XX\’I 


309 


Notes 


3, 4, 5, 6, 7, 14. 1 disregard the note added to the second edition 
at the behest of the censor (XI \ 12). Shackleton’s list of the refer¬ 
ences to natural right in The Spirit of the Laws is incomplete and 
somewhat misleading (Shackleton, p. 250). 

12. XX\ 1 3, 4, 5, 6, 7, 14. ••• 

13. Lowenthal, “I3ook One,” p. 494. 

14. FlatoL^m631'‘-632‘, 64l’\ 643‘^-644^%«^//c 353^ 441- 

42. .Aristotle Politics 1 252^ 28ff., 1 253 ‘ 30-39, 1280^* 5-15, 
1 323-1 325; 1097^ 25-1098‘ 20, 1099^^ 30-35, 1129*^ 11- 

1130* 13. Polybius Histories VI v 10-vii 1. Fhomas .Aquinas 
Sunima Theologica 1 ii 94. Grotius, De Jure Belli ac Pads Proleg. 
6, 7 (esp. note 6), 16, 19-20; 1 i 11. Pufendorf, De Jure Naturae 
et Gentium II i 4-5, ii 1, 3, 4, 9. Burlamaqui, Principes du droit 
naturel I i\’ 11; also 1 iv 3; II iii 6, iv 11-15, 24; and Principes 
du droit politique 1 iii 26-27. 

15. It is sometimes suggested that Montesquieu, despite his 
later protestations to the contrary, follows Spinoza (rather than 
Hobbes) in his teaching about natural law. If this were true, our 
concentration on Montesquieu’s confrontation u ith Hobbes might 
be faulty in its emphasis. It is surely the case that Montesquieu 
incorporates elements of Spinozism in his account of natural law. 
But the 1 lobbesian influence seems to us to be predominant. It 
is not possible to do more here than allude to one or tu o decisi\ e 
observations. Although Montesquieu moves away from Hobbes 
toward Spinoza by making natural law comprehend all of nature 
and not only the human state of nature, yet w ith respect to human 
natural law, that is, in the key political respect, Montesquieu joins 
Hobbes and opposes Spinoza: there is no natural right or law 
of the human passions in general. There is only a natural right 
or law of the passions conducive to peace (especially fear of death 
and the desire for security). .As a direct consequence, Monte.squieu 
agrees w ith I lobbes, in opposition to Spinoza, in asserting that 
outside of the ci\il state contracts made under the compulsion 
of fear are obligatory. Cf. .X.W'l 20 with Spinoza, Theological- 
Political Treatise, \{\ Chief Works, trans. R. 11. M. Idwes, 2 vols. 
(London: Cieorge Bell and Sons, 1887), I, .\vi, esp. p. 203, and 
Hobbes, Leviathan, chap. .\iv. Cf. Leo Strauss, Spinoza's Critique 
of Religion, trans. lA .\L Sinclair (iVew York; Sehocken Books, 
1965), chap. i.\. 


JIO 


Notes 


One might therefore tentatively characterize the relationship 
of Montesquieu’s natural law teaching to that of his two predeces¬ 
sors as follow s. Montesquieu w ishes to effect a synthesis, combin¬ 
ing the thoroughgoing naturalism of Spinoza, w hich is more con¬ 
sistent w ith modern natural science, w ith the Hobbesian doctrine 
of the natural primacy of the passions conducive to peace, w hich 
is more acceptable from the point of view' of political theory. The 
desire to make this synthesis would then be an additional reason 
for Montesquieu’s insistence on de-emphasizing the naturalness 
of human aggressi\'eness and desire for domination. 

16. Compare especially Leviathan^ chap, xiii, w'here Hobbes 
refers to the state of nature as follows: “But there are many places 
where they [men] li\ e so [in a state of nature] now . For the savage 
people in many places of America, except the government of small 

families . . . have no government at all; and live at this day in 
that brutish manner.” (Italics mine.) 

And consider chapter x: “Germany, being anciently, as all other 
countries, in their beginnings, divided amongst an infinite number 
of little lords, or masters of families, that continually had wars 
w’ith one another. . . .” 

.‘\nd chapter xxx: “Originally the father of every man was also 
his sovereign lord, with power over him of life and death; and 
that the fathers of families, when by instituting a common¬ 
wealth. ...” 

17. Rousseau, The First and Second Discourses, ed. and trans. 
Roger Masters (New York: St. Martin’s Press, 1964), p. 107. 

18. Cf. Dedieu, pp. 119-21: “Ces premises semblarent 
annoncer un traite conforme a la methode des Grotius, des Pufen- 
dorf, des Richer d’.Xube, ou I’auteur s’appliquerait a determiner 
d’abord les conditions absolues du juste, afin de montrer ensuite 
comment les lois positives s’en eloignent ou s’en approchent. De 
ce traite, Montesquieu n’ccrivit que la premiere partie.” 

Shackleton, p. 253, quotes the following remark by Monclar, 
an eminent contemporary magistrate of Provence: “On trouve 
dans I’auteur de Uesprit des lois I’homme de genie, le philosophe, 
I’historien; on n’y trouve point assez le jurisconsulte, nourri des 
principes du droit public.” 

See also Paul Janet, Histoire de la science politique, 3d ed., 2 vols. 
(Paris: Alcan, 1887), II, 330-3 1. 


Notes 


19. Sec Aron, I, 18, 54-55; Dcdieu, pp. 37ff., 40, 196-97; 
Barkhaiisen, pp. 53-54; Shackleton, p. 265; Durkhcim, pp. 55, 
68-69; Berlin, p. 277. 

20. Durkhcim, pp. 26, 28, 36-37; .\ron, I, 14, 20-21, 39, 40- 
41, but see 54-55; Stark, pp. 77, 86, but see pp. 93ff., 103ff., 
117. 

21. Durkhcim, p. 81; Georges Gurvitch, “La sociologie 
juridique chez Montesquieu,” Revue de Metaphysique et de Morale 
LXVI (1939), 624-25. 

22. Cf. Hobbes, chap, xxi: '"The greatest objection is that of 
the practice; when men ask where and when such power has by 
subjects been acknowledged.” (Italics mine.) Sec also chap. xxxi. 


Notes to Chapter Four 

1. D’Alembert correctly remarks: “Not that there are in the 
universe only these three kinds of government; . . . most govern¬ 
ments are mixed or shaded the one with the other” {Oeuvres, III, 
467). 

2. As David Lowenthal puts it, “political structures [are] means 
for repressing social strife” (“Montesquieu,” p. 472). 

3. Works, II, 239, n. 1. Cf. Janet, pp. 343-45. 

4. Hobbes, chap. xix. 

5. David Lowenthal gives a helpful account of how the various 
institutional arrangements mentioned or implied by xMontesquieu 
might fit together (“Montesquieu and the Classics” in Ancients and 
Moderns, ed. Joseph Cropscy [New York; Basic Books, 1964], pp. 
259-62). 

6. Part of .Aristotle’s justification of the democratic mixed 
regime is that it is composed of citizens who have enough money, 
leisure, and breeding to cultivate a part of moral virtue, that is, 
courage at the least. Montesquieu docs not feel required to make 
such a justification of democracy. See Politics 1279* 40-*’5, 
1295*25-1296“23, 1297‘’l-6. 

7. Cf. Lowenthal, “Montesquieu and the Classics,” pp. 276-79. 

8. On two occasions, Montesquieu refers to something he calls 
“true honor” (III 7; V 19). Like his reference to “moral virtue,” 
these allusions arc never explicitly amplified. But consider pp. 
233-39 below. 


^12 


Notes 


9. (Contrast Ethics 1117^ 7-22 and I 124*’ 7-9: according to Aris¬ 
totle, the truly proud man is not w arlike. 

10. I.owcnthal has pointed out the peculiarities of these three 
chapters and has gi\en an interesting interpretation w ith w hich 
my account should he contrasted (“.Montesquieu and the Classics,’’ 

pp. 268-80). 


11. Cf. Comideratiom, Works, II, 148: “Ihe Romans, accus¬ 
tomed to playing w ith human nature in the persons of their chil¬ 
dren . . . could scarcely comprehend that \ irtue w e call human¬ 
ity. . . . V\’hen one is cruel in the ci\ il state, how can one expect 
softness and natural justice? ” 

12. See Montesquieu, Considerations on the Causes of the Greatness 
of the Romans and Their Decline, etl. and trans. Da\ id Low enthal 
(Ithaca: Cornell Uni\ersit\' Press, 1968), p. 18. 

13. By this distinction between “political” and “ci\ir’ law, 
Montesquieu refers to a distinction, familiar in his time, between 
that part of law constituting the state, the form ^)f goxernment, 
and all that follows from it with regard to citizenship; and that 
part of law within the political order so constituted w hich goxerns 
the relation of the state to the indi\ idual and of the indiv iduals 
to one another. In this division criminal law is part of civil law 
(\^I 5, 9, 15; X 14; ,\1 6; .\ll 1, 2). However, .Montesquieu some¬ 
times uses the term “civil law ”’ in its narrow er sense, more familiar 
to us, of law governing relations between individuals to which 
the state is not directly a party (\'I 1). See “Civil I.aw,”’ Ency¬ 
clopedia of the Social Sciences (New ^”ork: Macmillan and Co., 1935), 
III, 502-9; Rous.seau, Contrat social, II 12; also Barkhau.sen, pp. 
2(yl-12. 


14. Destutt de Tracy, p. 143. 

15. Cf. XIX 16: “Lycurgus, w hose institutions were harsh, did 
not have civility for his object w hen he formed the manners. . . . 
People always correcting, or always corrected, people who are 
both simple and rigid, will exercise virtue towards one another 
more than they w ill have regard for one another.”’ 

16. When discussing the principles of the various regimes in 
Book \, Montesquieu makes a two-chapter digression about the 
“nature”” or structure of monarchy w hen he w ishes to describe 
the “excellence”” of monarchy (\^ 10-11). 

17. IX 1-3: The outstanding examples of federation are I lol- 


Notes 


land and Lycia. Holland was clearly very commercial; one cannot 
be sure from the scanty descriptions in Strabo, Montesquieu’s 
source, but the mention of Lycia’s “fine harbors” which were “not 
used for piracy” indicates that Lycia was also commercial. Cf. 
Strabo Geography XIV iii 2-9. And consider Montesquieu, 
Worksy II, 1006. 


Notes to Chapter Five 

1. Cf. Barkhausen, p. 258. 

2. Cf. Durkheim, p. 64. 

3. See, among others, Durkheim, p. 62; Barkhausen, pp. 64, 
86, 258; Dedieu, pp. 84-86; Levin, p. 1; Janet, pp. 349ff. 

Hegel has given the correct interpretation in his remarks on 
Montesquieu in the Philosophy of Rights section no. 273: “Here 
again, as in so many other places, we must recognize the depth 
of Montesquieu’s insight in his now famous treatment of the basic 
principles of the form of government. To recognize the accuracy 
of his account, however, we must not misunderstand it. As is 
well known, he holds that ‘virtue’ is the principle of democracy 
since it is in fact the case that that type of constitution rests on 
sentiment. . . . But Montesquieu goes on to say that in the seven¬ 
teenth century, England provided ‘a fine spectacle of the way 
in which efforts to found a democracy were rendered ineffective 
by a lack of virtue in the leaders,’ and again he adds ‘when virtue 
vanishes from the republic, ambition enters hearts which are ca¬ 
pable of it and greed masters everyone. . . .’ These quotations call 
for the comment that in more mature social conditions and when 
the power of particularity has developed and become free, a form 
of rational law other than the form of sentiment is required, 
because virtue in the heads of state is not enough if the state 
as a whole is to gain the power to resist disruption and to bestow 
on the powers of particularity, now become mature, both their 
positive and their negative rights . . . [and] the tact that Montes¬ 
quieu discusses ‘honor’ as the principle of monarchy at once makes 
it clear that by ‘monarchy’ he understands not . . . the type 
organized into an objective constitution, but only feudal 
monarchy.” 

Hegel, Philosophy of Rights trans. 1 . M. Knox (Oxford Univer¬ 
sity Press, 1942), pp. 177-78. See also Shackleton, p. 287 n. 4; 


Notes 


Keohane, pp. 393, 395-96; and the essays of David Lowenthal 
already referred to. Consider, above all, Leo Strauss, “On the 
Intention of Rousseau,” Social Research XW (1947), 458-60. 

4. Aristotle Po/ma 1297^* 35-1301* 15. 

5. PolybiusVI xi 11-xiv. 

6. Cf. Walter Berns, “Milton,” in Strauss and Cropsey, eds.. 
History of Political Philosophy^ pp. 397-412. 

7. There are several reasons for Montesquieu’s new understand¬ 
ing of the nature of the three functions of government. The reasons 
are difficult to distinguish because they are interconnected and 
because Montesquieu’s wish to persuade men of the necessity of 
his new understanding leads him to de-emphasize somewhat its 
innovative character. We will try to articulate the reasons one 
by one as they appear. 

8. XI 13, especially the third, sixth, and seventh paragraphs. 

9. Montesquieu does not suggest a combination of the English 
system and a republican federation. While federation might pro¬ 
mote representative government (XI 8), there would remain a 
grave tension between the spirit of monarchy and the spirit of 
small republics. Compare Montesquieu’s comment on Holland in 
XI 6, pp. 406-7. 

10. XI 6, p. 401; II 4. Cf. David Hume’s letter to Montesquieu 
of April 10, 1749, in Correspondance de Montesquieu, ed. Franfois 
Gebelin, 2 vols. (Paris: Champion, 1914), II, 170; see also Works, 
I, 884. 

11. A revealing statement of the intention of the American 
Founding Fathers in this regard is found in Madison’s remarks 
in the Convention against enlarging the Senate: Records of the Federal 
Convention, ed. Max Farrand, 4 vols. (New Haven: Yale Univer¬ 
sity Press, 1966), I, 151-56 (debate of June 7, 1787). 

12. It is in the emphasis on the separation of the judicial p>ower 
that Montesquieu’s discussion differs most markedly from Locke’s. 
Locke is practically silent about the separate judicial power, 
and has much less than Montesquieu to say about “civil liberty,” 
the theme of Books VI and Xlll. On the other hand, Locke 
emphasizes much more than does Montesquieu the “supreme 
power” of the legislature {Second Treatise, chaps, xi—xiv). Paradoxi¬ 
cally, Montesquieu speaks much less about the natural rights of 
the individual than Locke but much more about the institutions 
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providing for the security of the individual in civil society. 1 his 
is due to .\lontcs(]uicu’s clearer umlcrstanding of the eoniplexity 
and fragility of the machinery of go\ernment needed to translate 
natural rights into enforceable rights. 

13. Letter to .Montesquieu of .\pril 10, 1749, in Cicbelin, Cor- 
respondance, p. 176. 

14. Cf. 1 lerbert J. Storing, “ I he Problem of Big Ciovernment,” 
in A Nation of States: Essays on the American Federal System, ed. 
Robert A. Goldwin ((diicago: Rand McNally, 1961), pp. 80-82. 
See also Locke, Second Treatise, chaps, xii, \i\‘. 

15. Lhe restraint on the prudence of both the legislative and 
the exeentive branches w ill become more serious if the legalistic 
ethos which animates the svsteni should lead, as it did in the 
American version, to a more powerful and more trulv political 
role for the judicial branch of government. It suffices here to recall 
the effect the United States Supreme Court has hatl in the great 
political crises of the American regime; the slavery dispute (the 
Dred Scott decision). Reconstruction (the Slaughterhouse Cases), 
the civil rights movement (the Ci\ il Rights Cases), and the trans¬ 
formation of capitalism (the rise of sulistantive due process). I bis 
is not to den\’ that the Supreme Court, replacing to some extent 
the effect of the 1 louse of Lords and the monareh, has made 
an immeasurable contribution to the ileliberativeness of the 
.\meriean system, d his is only meant to point to the tlifficulty 
ereated by the peculiarly legalistic character that tleliheration is 
forced to assume in this .Montesquieuian system. In fairness to 
Montesquieu, it must he remembered that he does not recommend 
that the judiciary assume such a role (see especially Works, 11, 
401, 405, 575). 

16. Discourses, 1 xx-xxi; cf. Politics 1287*^ 19ff. 

17. See, for example, Dedieu, p. 88; Jean Brethe de la (ires- 
saye, ed., l)e Tesprit des lois, 4 vols. (Paris: Societe des Belles 
Lettres, 1950-56), I, cx\; David Spit/., “Montesquieu’s d'heory 
of f reedom,” in Essays in the Liberal Idea of Freedom ( l ucson; 
University of .\ri/ona Press, 1964), pp. 29, 34; f ran/. Neumann, 
“Introduction,” in Montestjuieu, The Spirit of the Laws, trans. 

I homas Nugent (.New \’ork: 1 lafner, 1949), pp. xxi.x-x.xxi, xlvi- 
xlvii. 

18. There is a textual error at this [)oint in the Pleiade edition. 
Tor “il n’y auroit plus d’esprit tpie de gout,” read “il y auroit 
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. . . . ' See the critical edition of Brethe de la Ciressax e, ad loc. 

19. (>)nipareno. 1434, m Works, I, \'>}1he Difference 
Befiveen the English and the French —I'he h'nglish li\e well 
\\ ith their inferiors and cannot stand their superiors. W e get along 
well w ith our superiors anti are unhearahle to our interiors. " 

20. It is sometimes helpful to supplement one's stud\’ of .Mon¬ 
tesquieu's completed and published works with e.xamination of 
his incomplete and unpublished writings, including the Pensees 
(w hich were found among his papers at his death and published 
by bis heirs only within the past centurv). But in using these 
materials it is nccessarx’ to proceed w ith caution. An unpublished 
or unfmishetl work is likeK’ to be more reliable the nearer it is 
to completion and coherence, and the closer it is in date to .Montes¬ 
quieu’s maturit\'. It does not appear that an\’ of the unpublished 
materials, with the e.xception of the “h,ssa\’ on I aste,’ was 
intended by .Montesquieu to be taken as seriouslv as his published 
work. 

Such considerations appl\’ with special force to the Pensees 
—scatteretl, abbreviated, and undated as thev are. Because 
of the elusi\eness of .Montesquieu’s published works, and the 
apparently contrasting candor of the Pensees, there is a tendency 
among scholars to rel\’ too hea\'ilv upon them. One must newer 
forget the “.\\ertissment” .Montesquieu placed at the beginning 
of the manuscript of bis Pensees: “4 hese are ideas w Inch I have 
not at all thought throu.gh, and w hich I preserve in order to think 
about on the proper occasion. 1 certainly refuse to answer for 
all the thoughts which are here. .Most of tliem I have put here 
only because I have not had the time to reflect on them, atul 
I will think al)out them when I make use of them ” {Works, II, 
974). C4)mpare I’.dw in Dargan, The Aesthetic Doctrine of Montesqnien 
(New ^()rk•. Burt IVanklin, n.d., “originally published Baltimore, 
1907”), p. 13. 

21. “I'ssay on Taste, " second .section, Esprit in Cleneral, " 
Works, II, 1243. 

22. “Tssay on the (3au.ses Which ('an .Mfcct the Spirits and 
(diaracters,” Works, II, 57-, cf. Persian Letters, no. 14.3 (Works, I, 
3 5 7-5 H). 

23. “lyssay on the Causes W hich Can .Mfcct the Spirits ami 
(Characters, " B’or/r.v, II, 57-5S. 

24. Ibid.; “h.ssay on Taste," I forks, II, 1240—13; Pensees, 
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no. 1740, in IVorks, 1, 1417, and nos. 1154, 1159, 1170, in 
Works, 1, 1295-96; XIX 5-H.‘ 

25. “Kssay on the Causes Which Can .\ffect the Spirits and 
Characters,” Works, 11, 58, 65. 

26. For Juvenal and 1 lorace compare Pensees, no. 900, in Works, 
1, 1246. 

27. Cf. Pensees, no. 916, in Works, I, 1249, and no. 1217, in 
Works, 1, 1246. 

28. On Michelangelo and Raphael compare, “Essay on d'aste,” 
Works, 11, 1255-56, 1259, and Voyages, Works, 1, 692. Also Pensees, 
no. 534, in Works, 1, 1050, and no. 893, in Works, 11, 1245, and 
Voyages, Works, 1, 686-87. 

There are some striking similarities between .Montesqitieu's 
remarks about literature and art in England and France and the 
remarks of Shaftesbury. See Shaftesbury, Characteristics of Men, 
Manners, Opinions, and Times, 2 vols. (Indianapolis: Bobl)s-.\lerrill, 
1964), 1, 141—12; also 178-81. It is unlikely that this similarity 
is purely coincidental. In faet, it is possible that .Montesquieu 
was thinking of Shaftesbury, in disagreement as well as agree¬ 
ment, in a number of places in The Spirit of the Laws, .\part from 
our general impression and the well-known fact of Shaftesbury’s 
great influence in eighteenth-century France, we have from 
Shackleton evidence of a special interest in Shaftesbury among 
.Montesquieu’s intimate circle (Shackleton, pp. 58ff.). Even more 
important, we find that Montesquieu in ihe Pensees refers to Shaftes- 
burv as one of the “four yreat poets” (no. 2095, Works, 1, 
154?)). 

29. Edmund Burke, Reflections on the Revolution in France in 
V\b/Cv,8 vols. (London: 1 lenry (I. Bohn, 1855), II, 362-64. As 
to the connection between the “spirit of religion” and the “spirit 
of a gentleman,” cf. II, 351-52, and \ , 214 {Letters on a Regicide 
Peace). 

Notes to Chapter Six 

1. See Machiavelli, 'The Prince, chap. .\.\v, especially in the light 
of cha[)s. .\\ ff. atul chap, vi, the third paragraph; consider es¬ 
pecially the references to “matter” and “form” in chaps. \i and 
xxvi. Compare Plato Republic 499C 592*. 619'^ 620' and 
.\ristotle/W/V/a 1288*^ 10-1289* 25. 1325‘’ 33 ff. 

2. .Montes(juieu’s preoccupation with the influence on man of 
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nonhuman nature appears to be eonnected u ith what we observed 
to be his Spino/.istie or natiiralistie tendency (see chapter 3 above, 
n. 15). .Montesquieu follows Spino/.a, as opposed to 1 lobbes, in 
trying to avoid the neeessitv of divorcing human nature from the 
rest of nature (consider 1 1 as a whole). I his naturalism is another 
reason for Montesquieu’s avoitlance of the tendency to universalis- 
tic and hence abstract legalism that colors Hol)bcs’s description 
of man. 

Yet .Montesquieu’s understanding of nature or of the vv hole to 
which man belongs is a largely mechanistic understanding. It 
tends to overlook or reduce the differences among beings, to view 
the apparent diversitv' of natural characteristics as effects of univer¬ 
sal and similar causes vv hich are the truly funtlamental things in 
nature. 1 lence .Montesquieu’s discussion of the human body and 
the animal man is based largely on deduetions from tbe nature 
of matter, energy, the organic', and the inorganic considered gener¬ 
ally. .Montesquieu s rellections have an abstract and unempirieal 
quality which is particularly evident when one contrasts them 
vv ith the similar reflections of Kousseau. Kousseau does not aban¬ 
don the modern reductionist orientation, but he starts more from 
meditation on the life and behavior of animals as they appear 
to the naive observer. Rousseau studies the animal as a whole; 
he does not concentrate on more abstract and general phenomena 
like the effects of heat and cold on organic tissue. 

3. Cd. “k'ssay on the (duises \\ hieh Can .\ffect the Spirits and 
(diaraeters,” Works, II, 42, 47—1<S. 

4. Ibid., 49. 

5. Cd. DavitI Lovventhal, “d he Design of Montesquieu’s Con¬ 
siderations,”II (1970), 156-5H. 

6. (d*. “F.ssay on the Causes W hich Can .\ffect the Spirits and 
Cdiaraeters,” R II, 44—15;cf. .\l\ 10. See Destutt de I racy, 
p. 194; .\ron, p. 34. 

7. Compare, for e.xample, .W 11 2—3 w ith Cicorge I'. Kennan, 
Memoirs, J925-1950 (lioston: Little, Brown and (d)., 1967), pp. 
480-HI. 

8. R. (i. (d)llingvvood, Ibe Idea of History (O.xford University 
Press, 1956), pp. 78-79. Cf. 1 lenry J. .Merry’s critique of Cd)lling- 
wood in Montesquieu's System of Natural Government (West 
Lafayette, Indiana: Purdue University Studies, 1970), p. 29. 
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9. It is worth noting as a confirmation of our interpretation 
of Montesquieu’s \ iew' of virtuous republicanism that his remarks 
about the inappropriateness of slaxery in such a regime are rich 
in ambiguity. He says that slaxery is “against the spirit of the 
constitution,” but he indicates at the same time that it is less 
out of place in republics than in monarchies (.W 1), and he admits 
that in order to replace slaxe labor it is necessary to “join to the 
augmentation of labor the augmentation of gain”—that is, one 
must make citizens think of personal gain rather than of public 
duty. In addition, one must encourage technology, “the commod¬ 
ity of machines xx hich art invents or applies” (XV 8). 

10. Destutt de I racy remarks (p. 197): “So unconnected are 
the nature of the soil, the long hair of Clodian, and the 
debauchery of Childeric xx ith each other, that it is difficult to 
discox’cr the chain of thought xx hich could haxe conducted our 
author from one of these topics to the other: and it is vet more 
difficult to say precisely xx hat is the sultject of this book.” Cf. 
I.evin, p. 1. 

11. For further reflections on the connection betxx een the emer¬ 
gence of the modern science of nature and the emergence of the 
modern science of history, see Jacob Klein, “i^henomenology and 
the I listory of Seienee,” in Philosophical Essays in Menwry of Edmund 
Husserl (Cambridge: I larx ard Unix ersity I^ress, 1940), pp. 149-.>0. 

12. .Montesquieu relies primarily on lacitus’s Germania and 
other histories and travellers’ reports for observation. In addition, 
he bases his conclusions on his researches into the records of the 
laxxs of (he early IVanks and the e.xtrapolation from those laxvs 
to the eomlitions xxhich must haxe e.xisted at the time of their 
institution. 

1 .C .Montesquieu does allude to the e.xistence of slaxes almost 
from the beginning (XX’III 12, 22). 1 lis mention of slaves among 
the earliest men is perhaps a veiled allusion to the unhappy situa¬ 
tion of xxomen (note that in chapter 12 he speaks of quarrels ox er 
slaxes but not oxer women, perhaps indicating that all xxomen 
xxere slaxes). Then too, one might suppose that the losers in xxar 
XX ere probably sometimes enslax ed. but the simplicity of the needs 
and the ease of escape must haxe made the extent of this slaxery 
rather insignificant (cf. esp. chap. 19: “ Fhey xxeren’t condemned 
to cix il slaxerv; they xxoulcl haxe been a burden to a simple nation 
XX hich had no laiuls to cultix ate and no need of domestic serx ice ”). 
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14. Cf. 4'hucvdides i 2. 

15. Cd'. “Essay on the Causes Whieh Can .\(Yeet the Spirits 
and Charaeters,’’ Works, II, 61: “Nevertheless, it is neeessary to 
admit that the timid peoples, who flee death in order to enjoy 
real goods like life, tranquility, pleasure, are born with a better 
eonstitution somehow than the insensitive people of the North, 
u ho saerifice their life to a vain glory, that is to sav who prefer 
living after themselves to living uith themselves.” 

16. Ibid., 60. 

17. See above, chap. 3, pp. 44-45, and nn. 22 and 23 below. 

18. See especially Raymond ,\ron, Les etapes de la pensee 
sociologique (Paris: (Jallimard, 1967), pp. 18-19, 27, 30-3 1, 33, 
66, 86, 362, 367-68. Cf. Raymond .\ron, German Sociology, trans. 
.Mary and I homas Bottomore (Cilencoe, 111.: I he free Press, 
1957), pp. 1-4, 116-17, with Max W eber, The Theory of Social 
and Economic Organization, trans. d'aleott Parsons (Cilencoe, 111.: 
I he Free Press, 1964), pp. 88ff., and Durkheim, pp. 55ff. 
See also Seymour .Martin I^ipset, “Political Sociology,” in 
Sociology Today, cd. Robert .Merton, Leonard Broom, and 
Ixonard Cotrell, Harper l orchbooks, 2 vols. (New York: Harper 
and Row, 1965), I, 81-83, and Claude Levi-Strauss, The Scope 
of Anthropology, trans. Sherry and Rol)ert Paul (London: Jonathan 
Cape, 1967)7 

19. See d'aine, pp. 179-81. 

20. Although it should be noted that the phrase “moral causes” 
is used very rarely lyy Montesquieu. If ue are not mistaken, it 
occurs only twice in The Spirit of the Laws (\dll 21 and Xl\’ 5; 
cf. Considerations, Works, 1, 173; also “Essay on the Causes W’hich 
Can .\ffect the Spirits and Characters,” Works, II, 5 3, 58, and 
Defense of the Spirit of the Laws, Works, II, 1137). 

21. Compare X 13 with Considerations, chap. 15, Works, II, 147- 
48, as well as “On Policy,” Works, I, 114. 

22. Cf. Berlin, p. 276; Dedieu, p. 196; .Xron, Les grands doctrines, 
pp. 50-51; Franz Neumann, “Introduction,” p. xxxvi. 

23. Cf. .\ron, German Sociology, pp. 25, 37ff. 

24. See n. 23 above. Consider the importance for sociology 
of the idea of “civilization”: Aron, German Sociology, pp. 43-66. 
And compare the kindred eonnection between the sociological 
orientation and the concept of historical progress: .\ron, Les etapes, 
p. 66; Durkheim, pp. 105-7. Consider the discussion of historical 
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methodology by Durkhcim’s teacher, Fustcl de (^oulanges: The 
Ancient City, trans. Willard Small (Anchor Books; Garden City, 
New Jersey: Doublcday and Co., n.d.), pp. 11-14. 

2.5. Kdmund Burke, 11, .C^llT., 362tT.; \’, 2HIT. See chap. .5, 
n. 29 above. 

htotes to Chapter Seven 

1. Book XWdll is a part of what was called in the original 
printed edition an addition or appendi.x to The Spirit of the Lazvs 
proper (see the title page of the Pleiade edition). Book XX is there¬ 
fore the only book in the main body of the work which has an 
epigraph. 

2. In the first edition Book XX marked the beginning of the 
second volume, and the epigraph was placed on the title page 
of the whole xolurne, but in the last edition actually super\ ised 
and rcN’iscd by .Montesquieu, it stands as an epigraph to Book 
.XX. Cf. Works, 11, 1514 w ith the critical edition of jean Brethe 
dc la Gressaye, 1, .xlvii-li. 111, 342-4.F 

3. See Fdouard Laboulaye, ed.. Oeuvres completes de Montesejuieu, 
1 vols. (Paris: CJarnier Freres, 1875-79), IV, 357-60; as well as 
Andre Masson, ed.. Oeuvres completes de Alo)>tes(juieti, 3 vols. (Paris: 
Nagel, 1950-55). 

4. Cf. Kdmund Burke, letter to Ri\arol of June 1, 1791, in 
Correspondence of Ednmnd Burke, ed. 1 homas Copeland, 8 vols. 
(Chicago: Uni\'ersity of Chicago Press, 1958-71), \ 1, 269-70. 

5. Cf. Sorcl, p. 152. 

6. See “Discourse on the .Motives Which Ought to Fneourage 

Ls Foward the Sciences,” Works, 1, Reflections on Universal 

Monarchy in Europe, Works, II, 19, 23. 

7. 1 he only ancient political philosopher whom Montesquieu 
finds helpful in understanding commerce is .Xenophon (.XX 18); 
ef. I.eo Strauss, Xenophon's Socratic Discourse (Ithaca, New \’ork: 
Cornell University Press, 1970), pp. 203-4. 

8. By his reference to two different kinds of “humanity” .Mon- 
te.squieii shows his awareness of the fact that the understanding 
of humanity as primarily a \irtue all men show to one another 
as equals represents a shift of emphasis, traditionally, humanity 
w as thought to be primarily a \ irtue one manilested tow ard one’s 
inferiors. It was a result of one’s sen.se of strength, not of one’s 
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sense of insecurity; see, for example, I'homas Aquinas, Summa 
Theologka II ii 80, a. 1 and 2, and Machiaxelli, The Prince^ Mpistle 
Dedicatory, chap. x\; compare I'dward Huguet, Dictmiuaire de 
la langue ftanqa'ise an seizieme siecle, 7 \‘ols. (Paris: Didier, 1950), 
s.\ . “l lumain," “I lumainement,” “Humanite.” In the passage 
where, according to .Montesquieu, Li\y speaks of “humanity,” 
Li\y in fact-speaks of “the laws of mankind” (leguni humanorum): 
cf. \ I 15 with Li\\’ Ah Urbe Condita i 28. d'he transformation 
of the notion of humanity epitomizes the transformation of moral¬ 
ity as a whole that takes place in the thought of Montesquieu. 
The source of traditional morality was the generosity of self- 
sufficiency; the source of the new brotherhood of man is the needi¬ 
ness ot insecurity. 

9. This assessment and prediction of the contrast between En¬ 
glish and French commerce would seem to ha\e been accurate, 
(d. Andrew Schonlield, Modern Capitalism: the Changing Balance 
of Public and Private Power (Oxford L ni\ ersity Press, 1965), pp. 
77-80. 

10. Cf. the Preface, ITorks, 11, 230; “In a time of ignorance 
one has no doubts, e\en when one docs the greatest e\ils; in a 
time of enlightenment, one trembles e\ en w hen one does the 
greatest good. One feels the old abuses, one sees their correction; 
but one also sees the abuses of that \ery correction.” 

11. Cf. .\X 22. .\ more precise account of what .Montesquieu 
has in mind is best postponed until our commentary on the con¬ 
cluding section of The Spirit of the Laws: sec below , chapter 9. 

12. Compare Ikirke, Reflections on the Revolution in France, Works, 
II, 352. 

13. Cf. Lowenthal, “.Montesquieu,” pp. 486-88; “Introduction” 
to his edition of the Considerations, p. 9, bottom. 

14. Shaftesbury, Characteristics, 1, 154-57. 

15. See Beyond Good and Evil, no. 262 and context. 

16. Shaftesbury, thcoutstandingeighteenth-century spokesman 
for the tradition, states this aspect of the classical \'iew with un- 
ri\alled clarity: “10 philosophize, in a just signification, is but to 
carry good breeding a step higher, l or the accomplishment ot 
breeding is, to learn whatever is decent in company or beautiful in 
the arts; and the sum of philosophy is, to learn what is just in so¬ 
ciety and beautiful in Nature and the order of the world. ’ 1 is not w it 
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merely, but a temper which jmist form the \\’ell-l)red man. In 
the same manner, ’tis not a head merely, but a heart and resolution 
which must complete the real philosopher. Both characters aim 
at what is e.xcellent, aspire to a just taste, and carry in view the 
model of w hat is becoming and beautiful, .\ceordingly, the respec¬ 
tive conduct and distinct manners of each party are regulated; 
the one according to the perfectest ease and good entertainment 
of company, the other according to the strictest interest of man¬ 
kind and society; the one according to a man’s rank and quality 
in his private station, the other according to his rank and dignity 
in Nature. W hether each of these offices or social parts are in 
themselves as convenient as becoming, is the great question” 
{Characteristics, 11, 255-56). 

17. Here and elsewhere 1 have adopted the readings of the 
“k's.say” as it appeared when published in the Encyclopedic, d'he.se 
readings are indicated in the editor’s notes to the Pleiade edition. 

18. In the presentation of his reasons for admiring Stoicism, 
as well as in his thematic treatment of contemplation, we see in 
striking fashion Montesquieu’s difference with Spinoza, w horn he 
appears in a number of other respects to follow. In contrast to 
Montesquieu, Spinoza leaves the reader in no doubt about the 
ultimate superiority of the contemplative life. 

19. Cf. Lowenthal, “Monte.squieu,” pp. 489-90. 

20. (d. ()\id Tristia iii 14 13. 

21. See especially Plato804^. Compare Pascal, Pensees, 
no. 533 (cd. Louis Lafuma), and St. 4 homas .More, Utopia, ed. 
ami trails, luiward Surtz (New Haven: Vale University Press, 
1964), p. 49. 

22. (d. Ovid Metamorphoses ii 553 ami context with 1 lyginus 
Fahulae, no. 166 in I'he Myths of Uyginiis, ed. and trans. .Mary 
(irant (Law rence, Kansas: U niversity of Kansas Press, 1960). 

23. Alain ('otta, “Le developpement economique de la pensee 

de .\lontes(]uieu,” Revue d'histoire economique et socialc .\.\.\\’ 
(1957), 372. (d. Nicos lU Montesquieu and the Wealth 

of Nations, (xmter of f conomic Research Lecture Series, no. 10 
(Athens: Cdinstantinidcs antLMihalas, 1963), pp. 11, 13, 16,40—1^4. 

24. D’.Membcrt, 111, 473. 

25. (d. Joseph Spengler, French Predecessors of Malthas (Durham, 
.North ('arolina: Duke University Press, 1942), pp. 213-63; De\- 
letoglou, pp. 56ff. 
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Notes to Chapter Eight 

1. Cf. Lowenthal, “Montesquieu,” p. 488. 

2. Cf. Louis .Mthusser, Montesquieu, la politique et I'histoire (Paris: 
Presses unixersitaires de France, 1969), pp. 19-21. 

3. Cf. .Mathie, pp. 61ft'. 

4. Cf. Dedieu, pp. 304-.3. 

5. Cf. I.e'o Strauss, Natural Right and History (Chicago: Unixer- 
sity of Chicago Press, 1953), p. 164. 

Notes to Chapter Nine 

1. Montesquieu’s reference to polygamy in chapter 10 reminds 
the reader of his very un-Christian attitude of tolerance toxxard 
this kind of marriage. 

2. See chap. 4, n. 13 ahoxc. 

3. Works, II, 1029: “It has been seen in the xxhole xxork that 
the laxx s haxe innumerable relationships xx ith innumerable things. 
The study of jurisprudence is the studx' of these relationships. 
I he laxx.s folloxx’ these relationships, and, since the latter cease¬ 
lessly xary, the former modify themselves continually, I beliexe 
that I cannot better complete this xx ork than by gix ing an e.xample. 
I haxe chosen the Roman laxxs, and 1 haxe inxestigated xx hat they 
did about successions. One xx ill see by hoxv many xx ills and pieces 
of luck they haxe been affected. W hat 1 say of them xx ill be a 
species of method for those xx ho xx ish to study jurisprudence. ” 

Cf. Works, II, 1102: “1 haxe taken an e.xample, xx hich is the 
origin and the generation of the Roman laxx s on succession; that 
e.xample xx ill serxe here for the method. ... If 1 haxe explained 
xxell the theory of the Roman laxxs on successions, one xx ill be 
able, by the same method, to see the birth of the laxxs of most 
peoples.” 

4. Cf. .Marc Bloch’s criticism of Montesquieu in his Feudal Soci¬ 
ety, trans. L. .\. .Manyon, 2 x ols. (Chicago: Lnix ersity of Chicago 
Press, 1968), I, xx ii: “It may be doubted xx hether a highly complex 
type of social organization can be properly designated either by 
concentrating on its political aspect only, or . . . by stressing one 
particular form of real property.” 

5. Cf. Klie Carcassonne, Montesquieu et le probterne de la constitu¬ 
tion fran(;aise au Xl lll" siecle (Paris: Presses unixersitaires, 1926), 
p. 87: “.\fter hax ing isolated by his analysis each of the relations 
XX hich comprise the spirit of the laxx s, [.Montesquieu] reconstitutes 
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the synthesis in a concrete example. Then that example is found 
to be a privileged example, which helps in understanding the 
origin of monarchic government in general and above all of the 
French government.” 

6. Cf. Carcassonne, p. 101. 

7. For the best detailed account of this intellectual quarrel see 
Carcassonne, chapter i. Cf. also Dedieu, pp. 103-5; Neumann, 
pp. xxiv-xxvii; see also Wade’s Clandestine Organization and Diffusion 
of Philosophic Ideas. .Albert .Vlathiez’s attack on Carcassonne is not 
only, as Neumann says, “savage,” it is unintelligent: see Annales 
historiques de la revolution frangaise IV’ (1927), 509-13. 

8. Cf. Carcassonne, pp. 18-25, with XXX 5, 10, 25. 

9. See also Carcassonne, pp. 42-45. 

10. For the political-historical background, and for evidence 
indicating the possibility and e\en the persuasiveness of Montes¬ 
quieu’s hopes or plans, see Franklin F'ord, Robe and Sword., The 
Regrouping of the French Aristocracy After Louis XIV (Cambridge: 
Harvard University Press, 1962). Fhere are two flaws in Ford’s 
otherwise careful study. On the one hand he understates the con¬ 
tinued accessibility of the nobility of the robe to penetration 
from below, from the bourgeoisie. The problem manifests itself 
in Ford’s ou n “Note” added to chapter seven (pp. 145-46), espe¬ 
cially when that note is compared with pages 127ff., 149, 208, 
and 250. More serious is his misunderstanding of Montesquieu’s 
thought, especially the significance and import of the theme of 
commerce, d'his leads him to miss the radical implications of Mon¬ 
tesquieu’s treatment of the nobility of the robe and the bour¬ 
geoisie. 

11. See Carcassonne, pp. 222ff. 
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